Monday 
May  18,  1981 


Part  II 

Department  of 
Energy 

Administrative  Procedures  and  Sanctions; 
Interpretations  of  the  General  Counsel 


27270 


Federal  Register  /  Vol.  46,  No.  95  /  Monday,  May  18. 1981  /  Rules  and  Regulations 


DEPARTMENT  OF  ENERGY 

10  CFR  Chapter  II 

Administrative  Procedures  and 
Sanctions;  Interpretations  of  the 
General  Counsel 

agency:  Department  of  Energy. 

ACTION:  Notice  of  interpretations. 

summary:  Attached  are  interpretations 
(Appendix  A)  and  responses  to  petitions 
for  reconsideration  (Appendix  B)  issued 
by  the  Office  of  General  Counsel  of  the 
Department  of  Energy  (DOE)  during  the 
period  December  1, 1980,  through  April 
30, 1981. 

Appendix  C  identifies  those  requests 
for  interpretation  which  have  been 
dismissed  during  the  same  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Stubbs,  Office  of  General 
Counsel,  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Room 
5E052,  Washington,  D.C.  20585,  (202) 
252-2931. 

SUPPLEMENTARY  INFORMATION: 

Interpretations  issued  by  the  DOE  are 
published  in  the  Federal  Register  in 
accordance  with  the  editorial  and 
classification  criteria  set  forth  in  42  FR 
7923  (February  8, 1977),  as  modified  in 
42  FR  46270  (September  15, 1977). 

These  interpretations  respond  to 
formal  written  requests  for 
interpretation.  They  depend  for  their 
authority  on  the  accuracy  of  the  factual 
statement  used  as  a  basis  for  the 
interpretation  and  may  be  rescinded  or 
modified  at  any  time.  Only  the  persons 
to  whom  interpretations  are  addressed 
and  other  persons  upon  whom 
interpretations  are  served  are  entitled  to 
rely  on  them.  An  interpretation  is 
modified  by  a  subsequent  amendment  to 
the  regulation  or  ruling  interpreted 
thereby  to  the  extent  that  the 
interpretation  is  inconsistent  with  the 
amended  regulation  or  ruling.  The 
interpretations  published  below  are  not 
subject  to  administrative  appeal. 

Certain  of  the  interpretations 
published  below  pertain  to  provisions  of 
the  Mandatory  Petroleum  Allocation 
and  Price  Regulations.  Effective  at  12:01 
a.m.,  January  28, 1981,  Executive  Order 
12287,  46  FR  9909  (January  30, 1981) 
exempted  all  crude  oil  and  refined 
petroleum  products  from  controls 
imposed  by  these  regulations.  However, 
because  the  various  issues  presented  for 
review  involved  past  years  governed  by 
these  regulations  or  provisions 
specifically  exempted  from  decontrol,  it 
was  both  appropriate  and  necessary  to 
resolve  the  issues  for  the  parties 
requesting  the  interpretation. 


The  responses  to  petitions  for 
reconsideration  published  herein  have 
been  issued  in  accordance  with  the 
provisions  set  forth  in  10  CFR  205.85(f). 
It  shbuld  be  emphasized  that  the 
reconsideration  procedure  is  not  the 
equivalent  of  an  administrative  appeal, 
but  merely  provides  a  mechanism  to 


insure  that  no  inadvertent  errors  are 
made  which  affect  the  validity  of  the 
interpretation. 

Issued  in  Washington,  D.C.,  May  11, 1981. 
Lona  L  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Rulings. 


Appendix  k.— ‘Interpretations 


Number 


To 


Date  Category  File  No. 


1980-48  The  Goodyear  Tire  4  Rubber  Co . .  . . 

.  Dec.  4 . 

.  FUA . . 

....  A-501. 
.  A-553. 

A-361. 

A-539. 

Price. 

.  A-3B8. 

.  A-579. 

.  A-584. 

.  A-538. 

Ffth  13 

.  A-618. 

IQftl-A  Jlhftll  nil  Cxi 

,,  Fflh  13 

.  A-561. 

1981-5  ENPEXCorp . . . .  . 

.  Feb.  18 . 

..  Price 

A-623. 

Fph  9A 

.  A-489. 

Mar  13 

.  A-621. 

A-543. 

. Mar.  17 . 

A-560. 

Price. 

lAfll.m  Mnhil  Oil  Corp . 

.  Mar.  23 

A-630. 

Mar  9A 

A-558. 

Mar 

A-592. 

Price. 

.  A-634. 

1981-14  Nofthville  Industries  Corp . . . . 

_  Apr.  7 . 

.  A-453. 

'The  deletions  in  the  text  of  this  interpretation  reflect  the  confidential  treatment  requested  by  Amorient  Petroleum  Co. 


[Interpretation  1980-43J 

To:  The  Goodyear  Tire  &  Rubber 
Company 

Statute  and  Regulations  Interpreted; 
Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  §§  103(a)(l)(A)(ii)  and 
202(a);  10  CFR  500.2  and  503.3(a) 
Code:  GCW — ^FU — Definition  of  major 
fuel-burning  installation; 
prohibitions 

Facts 

The  Goodyear  Tire  &  Rubber 
Company  (Goodyear)  owns  a  synthetic 
rubber  plant  located  at  Harrison  Station, 
Houston,  Texas  (Goodyear  plant).  The 
total  electricity  and  steam  requirement 
of  the  Goodyear  plant  is  currently 
supplied  by  Petro-Tex  Chemical 
Corporation  (Petro-Tex),  a  separate 
corporation,  under  a  supply  contract 
which  continues  through  December  31, 
1981.  The  Goodyear  plant  and  the  Petro- 
Tex  plant  are  contiguous  and  connected 
by  electric  power  lines,  steam  lines,  fire 
lines  and  a  *  *  *  pipeline.  *  *  * 
***** 

Goodyear  is  now  considering 
installing  three  81.3  to  83.3  million 
British  thermal  units  (Btu’s)  per  hour 
steam  generating' units  at  its  plant  at 
Harrison  Station  that  would  supply  the 
total  steam  requirements  of  the  plant.* 


'These  steam  generating  units,  or  boilers,  would 
be  oil  or  gas  flred.  Goodyear  is  also  considering  * 


In  its  request  for  interpretation, 
Goodyear  asks  whether  these  proposed 
boilers  would  be  located  “at  the  same 
site”  as  Petro-Tex’s  existing  boilers  and 
therefore  would  be  aggregated  with 
Petro-Tex’s  existing  boilers  for 
purposes  of  the  definition  of  major  fuel- 
burning  installation  (MFBI)  set  forth  in 
10  CFR  500.2.  Goodyear  argues  that  the 
provisions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (Fuel  Use 
Act),  Pub.  L  95-620  (November  9, 1978), 
do  not  authorize  the  Department  of 
Energy  to  aggregate  imits  that  are  not 
under  common  ownership 

Issue 

Would  Goodyear’s  proposed  boilers 
be  aggregated  with  Petro-Tex’s  existing 
boilers  for  purposes  of  10  CFR  500.2, 
thereby  qualifying  the  proposed  boilers 
as  new  MFBI’s  for  purposes  of  the  Fuel 
Use  Act  and  10  CFR  Part  500? 

Interpretation 

Because  Goodyear’s  proposed  boilers 
and  Petro-Tex’s  existing  boilers  would 
not  be  “in  a  combination,”  these  units 
would  not  be  aggregated  for  purposes  of 
the  definition  of  MFBI  set  forth  in  10 
CFR  500.2.  Therefore,  the  proposed 


whether  to  install  power-receiving  equipment  at  its 
plant  to  permit  it  to  receive  the  plant's  total 
electricity  requirement  from  Houston  Lighting  & 
Power. 
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boilers  would  not  be  new  MFBI’s  subject 
to  the  prohibitions  against  the  use  of 
petroleum  or  natural  gas  as  a  primary 
energy  source  established  by  section 
202(a)  of  the  Fuel  Use  Act  as 
implemented  by  10  CFR  503.3(a). 

Section  503.3(a)  of  CFR  implements 
the  prohibition  established  by  section 
202(a)  of  the  Fuel  Use  Act  against  the 
use  of  petroleum  or  natiual  gas  as  a 
primary  energy  source  in  a  new  MFBI 
that  is  a  boiler.  "Major  fuel-burning 
installation"  is  deHned  in  10  CFR  500.2* 
as: 

*  *  *  A  stationary  unit  consisting  of  a 
boiler,  gas  turbine  unit,  combined  cycle 
unit,  or  internal  combustion  engine  that: 

*  *  •  •  * 

(ii)  Is  /g  a  combination  of  two  or  more 
such  units  that  are  located  at  the  same 
site  and  that  in  the  aggregate  have  a 
design  capability  of  consuming  any  fuel 
(or  mixture  thereof)  at  a  fuel  heat  input 
rate  of  250  million  Btu’s  per  hour  or 
greater.  [Emphasis  added.) 

Thus,  for  boilers  to  be  aggregated  for 
purposes  of  the  250  million  Btu’s  per 
hour  threshold  set  forth  in  the  definition 
of  MFBI,  the  boilers  must  be  both  “in  a 
combination"  and  “at  the  same  site.” 

The  meaning  of  the  term  “in  a 
combination”  is  further  described  in 
paragraph  (C)  of  the  note  to  the 
definition  of  MFBI  in  section  500.2  as 
follows: 

For  purposes  of  clause  (l)(ii)  of  this 
definition,  the  term  “in  a  combination” 
means  functionally  integrated.  In 
determining  if  units  are  functionally 
integrated,  ERA  will  consider  the 
following  factors: 

(1)  Whether  the  units  are  contributing 
to  the  same  end  product,  blend  stock,  or 
intermediate  product; 

(2)  Whether  the  units  are  part  of  the 
same  plant  or  facility  producing 
different  products; 

(3)  Whether  the  units  have  a  physical 
connection  with  common  energy  or 
power  systems,  other  than  provided  by  a 
public  utility;  and 

(4)  Any  other  factors  which  would 
indicate  that  the  units  are  functionally 
integrated. 

The  Goodyear  plant  and  the  Petro-Tex 
plcuit  are  not  “in  a  combination”  as 
described  in  10  CFR  500.2.  The  plants  do 
not  contribute  to  the  same  end  product, 
blend  stock,  or  intermediate  product*  *  * 
***** 

*  *  *  and  therefore  Petro-Tex  does 
not  provide  a  component  of  the  product 
produced  at  the  Goodyear  plant. 
Moreover,  the  Goodyear  plant  and  the 
Petro-Tex  plant  are  clearly  not  part  of 


*The  definition  of  ‘•MFBI”  in  10  CFR  500.2 
parallels  the  definition  set  forth  in  section 
103(aK10)(A](ii)  of  the  Fuel  Use  Act. 


the  same  plant.  Although  the  Goodyear 
plant  and  the  Petro-Tex  plant  are 
connected  by  steam  and  electricity  lines, 
once  the  proposed  boilers  are  completed 
the  plants  will  no  longer  share  a 
common  source  of  steam.  *  Finally,  the 
fact  that  Goodyear  and  Petro-Tex  are 
not  part  of  the  same  “firm”  *  as  that  term 
is  defined  in  10  CFR  500.2  is  a  factor 
further  indicating  that  the  Goodyear’s 
proposed  boilers  would  not  be  “in  a 
combination”  with  Petro-Tex’s  existing 
boilers. 

Accordingly,  because  Goodyear’s 
proposed  boilers  would  not  be  “in  a 
combination”  with  Petro-Tex’s  existing 
boilers  within  the  meaning  of  10  CFR 
500.2,  Goodyear's  proposed  boilers 
would  not  be  aggregated  with  Petro- 
Tex’s  existing  boilers  for  purposes  of  the 
definition  of  “major  fuel-burning 
installation”*  and  would  not  be  subject 
to  the  prohibition  against  the  use  of 
petroleum  or  natural  gas  as  a  primary 
energy  source  set  for  A  in  10  CFR 
503.3(a). 

Issued  in  Washington,  O.C.  on  December  4. 
1980. 

Lona  L  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

[Interpretation  1980-49] 

To:  Farmers  Union  Central  Exchange, 
Inc. 

Rules  and  Regulations  Interpreted:  10 
CFR  212.72  and  212.79;  Rulings 
1977-1,  and  1980-3 

Code:  GCW — ^PI — ^Property,  def.;  Newly 
Discovered  Crude  Oil,  def. 

Facts 

Farmers  Union  Central  Excheuige,  Inc. 
(Cenex)  is  a  crude  oil  producer  subject 
to  the  provisions  of  10  CFR  Part  212.  On 
August  6, 1975,  it  was  assigned  a  Federal 
Oil  and  Gas  lease  to  property  in  the 
Elkhom  Ranch  Field  in  Billings  County, 
North  Dakota.  The  assignor,  David 
Sorenson,  reserved  a  5  percent 
overriding  royalty  interest  in  the  lease. 
Sorenson  obtained  the  lease  on  August 
1, 1975.  An  oil  and  gas  lease  to  the  same 
property  had  previously  become 
effective  February  1, 1965,  and  was  held 
by  Earnest  Ashley  who  assigned  it  to 


*  We  do  not  find  the  fact  that  Petro-Tex  may 
continue  to  supply  electricity  to  the  Goodyear  plant 
to  be  significant,*  *  * 

*  “Firm”  is  defined  in  10  CFR  500.2  as  “a  parent 
company  and  the  consolidated  or  unconsolidated 
entities  (if  any)  that  it  directly  or  indirectly 
controls.” 

*  Because  the  requirement  of  10  CFR  500.2  that 
units  to  be  aggregated  be  “in  a  combination”  and 
”at  the  same  site”  is  conjunctive,  it  is  unnecessary 
to  reach  the  question  raised  by  Goodyear's  request 
as  to  whether  the  Goodyear  plant  and  the  Petro-Tex 
plant  are  located  at  the  same  site  for  purposes  of  10 
CFR  500.2. 


Colorado  Oil  and  Gas  Corporation  on 
March  1, 1965.  The  lease  expired  on 
January  3l,  1975.  No  wells  were  drilled 
on  the  1965  premises  prior  to  expiration 
of  the  lease. 

Both  the  previous  lease  and  the 
current  lease  encompass  three  sections 
of  land  located  in  Billings  County,  North 
Dakota:  Section  7,  Section  9  (exduding 
the  NE  V*),  and  Section  17.  These 
sections  constitute  the  entire  premises 
subject  to  the  1965  and  1975  lease.  No 
section  subject  to  the  lease  has  a 
common  border  with  any  other  section 
subject  to  the  lease.  In  J^y  1977,  Cenex, 
as  assignee  of  the  lease,  entered  a 
farmout  agreement  with  Apache 
Corporation  (Apache)  of  Denver, 
Colorado,  for  Section  17  of  the  lease. 

The  agreement  provides  that  Apache  is 
entitled  to  100  percent  of  production 
until  payout  (the  recovery  from 
production  of  costs  of  drilling  and 
equipping  a  well),  after  which  Cenex 
will  be  assigned  a  50  percent  working 
interest  In  November  1978,  Apache 
completed  well  #1-17  located  in  the  NE 
Vt  of  Section  17.  The  crude  oil  produced 
fix>m  well  #1-17  has  been  classified  as 
“new”  crude  oil  entitled  to  upper  tier 
ceiling  prices  under  10  CFR  212.74. 
Subsequently,  (for  the  joint  account  of 
Apache,  Cenex,  et  al.)  Apache 
completed  well  #2-17  in  the  SE  Mi  of 
Section  17  in  November  1979.  During 
1978,  there  was  no  production  finm 
either  Section  7  or  Section  9. 

In  a  different  farmout  agreement 
dated  January  15, 1979,  Cenex  granted 
Apache  the  option  to  drill  a  well  in  the 
SW  Ml  of  Section  9.  Drilling  for  the  well 
was  initiated  in  January  1979,  and  was 
completed  in  July  1979.  The  production 
from  this  well,  #1-9,  has  been  classified 
as  “newly  discovered  crude  oil”  as 
defined  in  10  CFR  212.79. 

In  February  1980,  Cenex  completed 
well  #5-9  on  Section  9.  Each  well 
concerned  (#1-17  and  #1-9  drilled  by 
Apache,  #2-17  operated  by  Apache  for 
a  joint  account,  and  #5-9  drilled  by 
Cenex)  has  its  own  tank  batteries.  The 
production  from  each  well  is 
individually  metered  and  is  accounted 
for  separately.  The  crude  oil  firom  the 
storage  tanks  is  pumped  through  a 
network  of  pipes  into  the  Mandan,  North 
Dakota  pipeline. 

According  to  the  submission,  no  steps 
have  been  taken  as  yet  to  prepare 
Section  7  for  production  and  to  date. 
Section  7  has  had  no  crude  oil 
production. 

Issue 

(1)  Are  the  two  sections  described  in 
the  1975  lease  separate  properties  for 
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purposes  of  the  Mandatory  Petroleum 
Price  Regulations? 

(2]  Is  crude  oil  produced  from  Section 

9  newly  discovered  crude  oil  pursuant  to 

10  CFR  212.79? 

Interpretation 

Cenex  may  treat  Section  9  and 
Section  17  as  separate  properties  for 
purposes  of  the  Mandatory  Petroleum 
Price  Regulations.  The  production  from 
Section  9  qualifies  as  newly  discovered 
crude  oil  pursuant  to  10  CFR  212.79  and 
the  production  from  Section  17  as  new 
crude  oil  pursuant  to  10  CFR  212.74  of 
the  Mandatory  Petroleum  Price 
Regulations. 

The  term  property  is  defined  in  10 
CFR  212.72  in  part  as: 

*  *  *  The  right  to  produce  domestic 
crude  oil,  which  arises  from  a  lease  or 
from  a  fee  interest.  .  .  . 

In  Ruling  1977-1,*  42  FR  3628  (January 
19, 1977)  the  agency  discussed  the 
property  concept  as  it  applied  to  non¬ 
contiguous  tracts  subject  to  the  same 
lease.  The  Ruling  specifically  states: 

In  all  cases  in  which  it  can  be  shown 
that  non-contiguous  tracts  were 
developed  and  produced  separately,  and 
W'here  they  have  historically  and 
consistently  been  accounted  for  as 
separate  properties,  FEA  will  continue 
to  permit  them  to  be  so  regarded. 

As  stated  in  its  submission,  Cenex  has 
consistently  accounted  for  production 
from  Sections  17  (which  began 
production  in  November  1978)  and  9 
(which  began  production  in  July  1979)  on 
a  separate  basis,  never  commingling 
production  from  these  sections  or  firom 
one  or  both  sections  with  other 
properties.  Each  well  on  Section  17  and 
Section  9  has  its  own  tank  battery  and 
production  is  individually  metered  and 
accounted  for  separately.  This  separate 
accounting  procedure  began  with  the 
initial  production  and  has  continued  to 
the  present  time.  Therefore,  production 
from  each  section  has  historically  been 
accounted  for  separately.  The 
checkerboard  configuration  of  sections  9 
and  17  as  set  forth  in  Cenex’s 
submission  shows  non-contiguous 
tracts.*  Therefore,  sections  9  and  17  can 
be  treated  as  separate  properties. 
Section  7  would  also  constitute  a 
separate  property  if  it  is  developed 
separately  and  if  any  crude  oil  produced 
from  that  Section  is  treated  as  separate 
from  sections  9  and  17  for  accounting 
purposes.  The  DOE  has  consistently 
permitted  non-contiguous  tracts  to 


'  See  generally  Campbell  H.  Elkins  and  El  Ran. 
InC:  Interpretation  1978-58, 43  FR  46519  (October 
la  1978):  Joseph  /.  C.  Paine  e  Associates, 
Interpretation  1977-37, 42  FR  54270  (October  5, 

1977). 

*See  DOE  Enforcement  Manual,  pp.  53.520:  53,521. 


constitute  separate  properties  at  the 
election  of  the  leaseholder  or  assignee. 
However,  the  election  cannot  be 
reversed  by  the  leaseholder  at  a  later 
date. 

The  newly  discovered  crude  oil  ceiling 
price  rule  is  set  forth  in  §  212.79.  Section 
212.79(a)  provides: 

Notwithstanding  the  provisions  of 
§  21Z.73(a),  first  sales  of  newly 
discovered  crude  oil  on  or  after  Jime  1. 
1979  are  not  subject  to  the  ceiling  price 
limitations  of  this  subpart. 

The  term  “newly  discovered  crude 
oil"  *  is  defined  in  §  212.79(b)  as: 

*  *  *  Domestic  crude  oil  which  is:  (1) 
Produced  from  a  new  lease  on  the  Outer 
Continental  Shelf;  or  (2)  produced  (other 
than  fi'om  the  Outer  Continental  Shelf) 
from  a  property  from  which  no  crude  oil 
was  produced  in  calendar  year  1978. 

In  its  submission,  Cenex  states  that 
Apache  began  preliminary  drilling  on 
well  #1-9  on  Section  9  in  January  1979. 
The  well  was  completed  in  July  1979, 
and  began  producing  crude  oil.  A  second 
well,  #5-9,  was  completed  on  Section  9 
in  February  1980.  Purauant  to  §  212.79, 
crude  oil  produced  from  a  property 
subsequent  to  calendar  year  1978 
qualifies  as  newly  discovered  crude  oil 
and  may  be  sold  at  incentive  prices  on 
or  after  June  1, 1979.*  The  two  wells  on 
Section  9  were  not  producing  crude  oil 
in  1978.  Thus,  production  from  Section  9 
qualifies  as  newly  discovered  crude  oil. 

Accordingly,  Sections  9  and  17  of  the 
1975  lease  assigned  to  Cenex  each 
constitute  a  separate  property  as  that 
term  is  defined  in  10  CFR  212.72. 
Furthermore,  crude  oil  produced  from 
Section  9  qualifies  as  newly  discovered 
crude  oil  pursuant  to  10  CFR  212.79. 

Issued  in  Washington,  D.C.,  on  December  9, 
1980. 

Lona  L  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

(Interpretation  1980-50] 

To:  McCulloch  Gas  Processing 
Corporation 


’Effective  January  1, 1980.  the  derinition  of 
“newly  discovered  crude  oil”  will  be  defined  as; 

“Newly  discovered  crude  oil”  means:  (1)  prior  to 
January  1981,  domestic  crude  oil  which  is  (ij 
produced  from  a  new  lease  on  the  Outer 
Continental  Shelf,  or  (ii)  produced  (other  than  from 
the  Outer  Continental  Shelf)  from  a  property  from 
which  no  crude  oil  was  produced  in  calendar  year 
1978;  or  (2)  after  December  1980,  domestic  crude  oil 
which  is  produced  from  a  newly  discovered  crude 
oil  property.  (45  FR  78588  (November  25. 1980).) 

’The  production  from  Section  17  clearly  does  not 
constitute  newly  discovered  crude  oil  as  stated  in 
the  submission  because  production  began  from  well 
#1-17  upon  its  completion  in  November  197a 
Production  from  Section  17  appears  to  have  been 
properly  classified  by  Cenex  as  new  crude  oil 


Rules  and  Regulations  Interpreted:  10 
CFR  212.83(c)(2)(iii)(D);  212.161; 
212.167(b) 

Code:  GCW— T*I — Natural  Gas  Liquids, 
Increased  Product  Costs;  Refiner 
Price  Formula,  “Y”  Factor 

Facts 

McCulloch  Gas  Processing 
Corporation  (McCulloch)  is  an 
independent  natural  gas  processor 
operating  in  Wyoming  and  Montana 
extracting  natural  gas  liquids  (NGL’s) 
from  casing-head  gas  and  selling  the 
NGL's  and  natural  gas  liquid  products 
(NGLP’s)  to  wholesale  distributors. 
McCulloch  states  that  its  residue  gas  is 
sold  in  interstate  commerce.  McCulloch 
acquires  natural  gas  for  its  processing 
plants  under  netback  sale  contracts  with 
natural  gas  producers  in  its  area  of 
operation.  McCulloch's  operations  are 
limited  exclusively  to  processing. 
McCulloch  recently  began  to  purchase  a 
raw  NGL  stream  from  another  gas 
processing  plant  to  fractionate  it  and  to 
sell  the  NGLP’s  produced  from  the 
stream. 

Sales  of  NGL's  and  NGLP's  are 
regulated  under  10  CFR  Subpart  K  of  the 
Mandatory  Petroleum  Price  Regulations. 
Prior  to  January  1, 1975,  39  FR  44407 
(December  24, 1974),  sales  of  NGL’s  and 
NGLP’s  were  regulated  under  10  CFR 
Subpart  E.  Hence,  McCulloch’s  prices 
charged  in  sales  of  NGL’s  and  NGLP’s 
have  been  consistently  subject  to 
regulation  by  the  Department  of  Energy 
and  its  predecessors  (DOE).  Pursuant  to 
the  provisions  of  Subpart  it  McCulloch 
has  calculated  its  first  sale  price  of 
NGL’s  and  NGLFs  to  reflect  increased 
product  costs  since  May  1973.  According 
to  its  submission,  McCulloch  has 
computed  its  increased  product  costs  on 
the  basis  of  natural  gas  shrinkage  as 
provided  by  10  CFR  212.167(b)(3)  as 
follows: 

Increased  product  costs  are  .  .  .  (3) 
the  difference  between  the  weighted 
average  cost  of  natural  gas  shrinkage 
per  thousand  cubic  feet  (MCF)  of  natural 
gas  processed  in  the  month  of  May  1973, 
and  the  weighted  average  cost  of  natural 
gas  shrinkage  per  thousand  cubic  feet 
(MCF)  of  natural  gas  processed  in  the 
current  month,  multiplied  by  the  number 
of  thousand  cubic  feet  (MCFs)  of 
natural  gas  processed  in  the  current 
month. 

McCulloch  states  that  it  did  not 
purchase  NGL’s  during  May  1973  or  at 
any  time  prior  to  November  1, 1978, 
when  it  first  acquired  a  raw  NGL 
stream.  Therefore,  McCulloch  has  no 
May  1973  cost  of  NGL’s  with  which  to 
compare  the  cost  of  NGL’s  purchased  in 
the  current  month  to  calculate  increased 
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product  costs  for  purchased  NGL’s 
pursuant  to  10  CFR  212.167(b)(l]  for  its 
sales  of  NGLP’s.’ 

Issue 

Where  a  firm  did  not  purchase  NGL’s 
in  May  1973  and  has  no  May  1973  cost 
of  NGL’s,  how  must  that  firm  calculate 
its  increased  product  costs  pursuant  to 
10  CFR  212.167(b)? 

Interpretation 

The  development  of  the  price 
regulations  governing  sales  of  NGL’s 
and  NGLPs  first  under  Subpart  E,  and 
subsequently  under  Subpart  K,  indicates 
that  the  "Yt”  factor  of  the  refiner  price 
formula  set  forth  in  §  212.83(c)(2)(iii)(D) 
should  be  used  to  impute  a  May  1973 
cost  of  purchased  NGL’s  where  no 
actud  May  1973  costs  are  otherwise 
available.  Therefore,  McCulloch  must 
use  the  “Yj”  factor  of  the  refiner  price 
formula  to  compute  its  increased 
product  costs  under  §  212.167(b). 
McCulloch  may  not  use  its  weighted 
average  costs  of  natural  gas  shrinkage 
per  thousand  cubic  feet  (MCF)  of  all 
natural  gas  processed  in  May  1973  as  its 
basis  of  comparison  for  computing 
increased  product  costs  on  current 
purchases  of  raw  NGL’s. 

Part  212,  Subpart  K  applies  to  sales  of 
NGL’s  and  NGlP's  by  firms,  such  as  gas 
plant  operators  like  McCulloch.*  The 
general  price  rule  applicable  to 
McCulloch’s  sales  is  set  forth  in 
§  212.163(a): 

A  royalty  owner,  producer,  gas  plant 
owner,  gas  plant  operator  or  other  entity 
may  not  charge  to  (or  receive  from)  any 
class  of  purchaser  a  price  in  excess  of 
the  weighted  average  price  at  which 
natural  gas  liquids  or  natural  gas  liquid 
products  were  lawfully  priced  in 
transactions  with  the  dass  of  purchaser 
concerned  on  May  15, 1973,  except  to 
the  extent  permitted  by  this  subpart. 

Thus  in  any  first  sale  regulated  by 
Subpart  K,  McCulloch  may  add  to  its 
May  15, 1973  first  sale  price  for  the 
NGLP’s  it  sells:  increased  processing 
costs  pursuant  to  §  212.165,  increased 
marketing  costs  pursuant  to  §  212.166, 
increased  product  costs  pursuant  to 
§  212.167  and  §  212.170,  and  the  carry¬ 
forward  of  increased  costs  or 
corrections  for  overrecovery  of 
increased  costs  pursuant  to  §  212.169. 

’  10  CFR  212.1 67(b)(l]  provides  as  follows; 

(b)  Increased  product  costs  are  (1)  the  difference 
between  the  weighted  average  cost  per  gallon  of 
natural  gas  liquids  purchased  in  the  month' of  May 
1973,  and  the  weighted  average  cost  per  gallon  of 
natural  gas  liquids  purchased  in  the  current  month 
multiplied  by  the  number  of  gallons  of  natural  gas 
liquids  purchased  in  the  current  month.  .  .  . 

’Natural  gasoline  and  butane  components  of 
NGL’s  are  exempt  from  price  controls  effective 
January  1, 1980. 10  CFR  212.62. 


The  provisions  of  §  212.167(b)  require 
the  comparison  of  the  cost  of  products  in 
May  1973  with  the  cost  of  those  products 
in  the  current  month  to  compute  the 
increased  product  costs  which  may  be 
added  to  May  15, 1973  prices.  Since 
McCulloch  had  never  purchased  any 
NGL’s  prior  to  its  recent  purchases  and 
only  acquired  natural  gas,  McCulloch 
states  that  it  calculated  its  increased 
product  costs  by  the  increased  cost 
approximation  method  under  §  212.167 
(b)(3)  that  permits  the  comparison  of  the 
costs  of  natural  gas  shrinkage  in  May 
1973  emd  in  the  cmrent  month.  To 
compute  increased  product  costs  for  it% 
pruchases  of  NGL’s  however,  McCulloch 
must  determine  the  difference  in  the 
weighted  average  cost  per  gallon  of 
purchased  NGL’s  in  May  1973  and  in  the 
ciurent  month,  piusuant  to 
§  212.167(b)(1).  Where  a  firm,  such  as 
McCulloch,  has  no  May  1973  cost  of 
NGL’s,  Subpart  K  does  not  specify  any 
method  for  imputing  a  May  1973  cost 
NGL’s.*  However,  McCulloch  must 
impute  a  May  1973  cost  of  NGL’s  in 
order  to  recover  any  increased  product 
costs  in  its  sales  of  NGLP’s  and  to 
comply  with  the  requirements  of 
Subpart  K. 

Prior  to  the  promulgation  of  Subpart 
K,  McCulloch  processed  natural  gas  to 
extract  and  sell  NGL’s  and  NGLP's  and 
therefore  was  a  “refiner”  as  that  term  is 
defined  in  §  212.31.  McCulloch  Gas 
Processing  Corp.,  Interpretation  1974-13, 
42  FR  25654  (July  25, 1974).  Thus. 
McCulloch  previously  operated  under 
the  Mandatory  Petroleum  Price 
Regulations  applicable  to  refiners  set 
forth  in  Part  212,  Subpart  E. 

A  coordinated  system  of  price 
regulations  continues  to  exist  between 
Subpart  K,  Natural  Gas  Liquids,  and  its 
forenmner.  Subpart  E.  ’The  prices  of 
products  sold  by  processors  of  natmal 
gas  were  previously  controlled  pursuant 
to  Subpart  E.  The  Subpart  K  regulation 
governing  “Applicability  and 
relationship  to  other  Subparts.” 

§  212.161,  continues  to  refer  to 
processors  of  natural  gas  as  “refiners.”  * 
Indeed,  the  preamble  to  the  adoption  of 

’However,  Subpart  K  does  provide  methods  for 
imputing  adjusted  May  IS,  1973  first  sale  prices  in 
S  212.164. 

’Section  212.31  defines  “refiner  as  follows: 

“Refiner”  means  a  firm  (other  than  a  reseller  or 
retailer)  or  that  part  of  such  a  firm  which  refines 
covered  products  or  blends  and  substantially 
changes  covered  products,  or  refines  liquid 
hydrocarbons  fix>m  oil  and  gas  field  gases,  or 
recovers  liquefied  petroleum  gases  incident  to 
petroleum  refining  and  sells  those  products  to 
resellers,  retailers,  reseller-retailers  or  ultimate 
consumers.  “Refiner”  includes  any  owner  of 
covered  products  which  contracts  to  have  those 
covered  products  refined  and  then  sells'  the  refined 
covered  products  to  resellers,  retailers,  reseller- 
retailers  or  ultimate  consumers. 


the  final  rules  for  Subpart  K  clearly 
stated  that  one  of  “[t]he  principal 
features  of  the  revised  cost-based 
system  with  respect  to  the  pricing  of 
natural  gas  liquids  being  adopted  today 
[is]:  (1)  the  continuation  of  May  15, 1973 
as  the  reference  point  fi'om  which 
increased  costs  and  lawful  prices  are  to 
be  determined . . .”  39  FR  44407, 44408 
(December  24, 1974). 

The  Subpart  K  regulations  envision 
the  continued  use  of  May  1973  costs  to 
compute  increased  product  costs 
piusuant  to  §  212.167(b).  McCulloch  is  a 
refiner  that  operated  under  the  price 
regulations  set  forth  in  Subpart  E  prior 
to  the  adoption  of  Subpart  K.  Since  the 
provisions  of  $  212.167(b)  require  the 
continued  use  of  May  1973  costs, 
McCulloch  must  refer  back  to  the  refiner 
price  rule  at  S  212.83  (to  which  it  was 
subject  prior  to  the  adoption  of  Subpart 
K)  to  provide  May  1973  product  costs  for 
calculating  the  increased  product  costs 
that  it  may  add  to  its  May  15, 1973  NGLP 
prices. 

The  refiner  price  formula  provides  a 
method  for  imputing  May  1973  product 
costs.  The  “Yi”  factor  is  an  element  of 
the  “B”  factor  of  the  refiner  price 
formula,  which  is  used  to  compute  the 
total  increased  cost  of  the  specific 
covered  product  or  products  of  the  type 
“i”  and  not  included  in  computing  the 
increased  costs  of  crude  oil.  *1116  "Yt” 
factor  is  used  to  calculate  increased 
product  costs  by  providing  an  imputed 
May  1973  product  cost  where,  in  the 
period  “o”  (the  month  of  May  1973),  no 
covered  product  or  products  of  the  type 
“i”  were  purchased  or  landed.* The  “Yi” 
factor  is  set  forth  in  §  212.83(c)(2)(iii)(D) 
as  follows: 

Yj=The  lowest  price  at  or  [below]  • 
which  at  least  10  percent  of  the  product 
or  products  of  type  “i”  were  priced  in 
transactions  during  the  month  of  May 
1973,  or,  if  no  transactions  occurred  in 
that  month,  the  month  next  preceding 
May  1973  in  which  such  transactions 
occurred.  [Emphasis  added.] 

Thus,  May  1973  prices  are  used  to 
impute  a  May  1973  cost.* 

Since  McCulloch  previously  operated 
under  Part  212,  Subpart  E,  applicable  to 
refiners,  and.  presumably,  sold  NGL’s  in 
or  before  May  1973,  it  could  calculate  an 
imputed  May  1973  cost  pursuant  to  the 
“Yj”  Factor.  Therefore,  the  “Yi”  imputed 
cost  calculation  to  which  McCulloch 

*Y,  is  also  used  when  C|*/q,*  is  greater  than  Y,. 

’“Above”  in  the  actual  definition  of  Y,.  The 
context  requires  “below"  to  achieve  the  lowest 
tenth  percentile  price  in  May  1973. 

’The  DOE  clarified  the  proper  historical  and 
current  calculation  and  use  of  the  “Y”  factor  in 
Clarification  No.  77-1,  February  2, 1977,  Federal 
Energy  Guidelines  Enforcement  Manual  fsaiOl. 
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was  subject  under  Subpart  E  is  carried 
with  McCulloch  into  Subpart  K  to  fulfill 
the  regulatory  goal  of  consistent  use  of 
1973  costs  when  Subpart  K  provides  no 
method  for  imputing  May  1973  costs  of 
NGL’s  in  McCulloch’s  case.* 

Inexco  Oil  Co.,  Interpretation  1976-5, 
42  FR  7928  (February  8, 1977),  reviewed 
a  similar  problem  involving  the 
establishment  of  May  1973  costs.  That 
interpretation  discussed  the  application 
of  imputed  May  15, 1973  base  prices  and 
May  1973  costs  arising  from  a  business 
arrangement  involving  McCulloch  and 
Inexco  Oil  Co.  with  respect  to  sales  of 
propane  prior  to  the  effective  date  of 
Subpart  K,  January  1, 1975.  In  this  case 
Inexco  produced  a  wet  natural  gas 
stream  which  it  sold  to  McCulloch 
subject  to  a  net-back  agreement,  and 
Inexco  received  a  percentage  of  the 
NGL’s  as  part  of  the  compensation.  In 
January  1974  McCulloch  began  to  sell 
propane  to  Inexco,  which  Inexco  began 
to  resell  on  January  15, 1974.  Inexco 
states  that: 

An  imputed  May  15, 1973  selling  price 
having  been  so  determined  [pursuant  to 
§  212.111(b)],  the  use  of  that  same  price  for 
purposes  of  applying  the  Subpart  K  price 
rules  is  both  appropriate  and  necessary  to 
ensure  continuity  in  the  implementation  of 
FEA’s  price  regulations.  Similarly,  the 
continued  use  of  the  imputed  May  1973  costs 
determined  pursuant  to  §  212.111(b]  is 
appropriate  for  purposes  of  determining 
increased  product  costs  in  accordance  with 
the  Subpart  K  price  rules  except  where  the 
specific  provisions  contained  in  Subpart  K 
call  for  or  permit  the  use  of  some  other  May 
1973  cost  figure. 


•  Class  Exception — Retroactive  Application  of 
Subpart  K  2  FEA  ^84,901  (August  29, 1975), 
extended  certain  retroactive  exception  relief  to 
natural  gas  processors  from  the  provisions  of 
Subpart  E.  However,  the  Class  ^ception  is  also 
consistent  with  this  interpretation  requiring 
McCulloch  to  use  the  “Y|”  factor  to  impute  May  1973 
costs  for  NGL's.  The  Class  Exception  confirms  that 
increased  product  costs  under  Subpart  K  are  to  be 
passed  through  “in  a  maimer  analogous  to  that 
provided  in  Subpart  E  for  the  passthrough  of 
increased  costs  of  crude  oil  and  petroleum  products 
. . . ."  The  Class  Exception  corrected  several 
inequities  that  existed  during  the  period  in  which 
Subpart  E  applied  to  gas  processors:  by  applying  the 
provisions  of  i  212.164  (a)  and  (b)  relating  to 
adjusted  May  15. 1973  selling  prices  retroactively 
from  August  19, 1973;  by  permitting  natural  gas 
processors  to  disregard  several  requirements  set 
forth  in  S5  212.11.  212.83(c)(l)(iii)(A)(IV)  and  (e)(5); 
by  interpreting  the  non-product  cost  provisions 
applicable  to  natural  gas  processors,  and  by 
specifying  the  proper  calculation  and  recovery  of 
unrecouped  costs.  Although  the  Class  Exception 
extended  certain  retroactive  exception  relief  for  the 
period  August  19. 1973  through  December  31, 1974. 
the  continuing  requirement  to  compute  increased 
product  costs  based  upon  May  1973  costs  remained 
unchanged.  Therefore,  the  use  of  McCulloch's  “Y|” 
calculations  to  calculate  increased  product  costs 
relating  to  McCulloch's  recent  sales  of  NGL's  and 
NGLP's  is  entirely  consistent  with  the  Class 
Exception. 


Although  Inexco  resolved  an  issue 
concerning  the  use  of  a  May  15, 1973 
selling  price  for  propane  imputed 
pursuant  to  the  provisions  of  §  212.111, 
the  Inexco  interpretation  is  consistent 
with  the  instant  interpretation  to 
McCulloch  because  it  stated  that  the 
imputed  May  15, 1973  price  and  costs 
determined  under  §  212.111(b)  are  to  be 
used  to  determine  maximum  lawful 
selling  prices  under  Subpart  E  and 
Subpart  K.*  Therefore,  to  insure 
continuity  in  the  application  of  the 
Mandatory  Petroleum  Price  Regulations 
where  Subpart  K  does  not  specify  a 
particular  method,  McCulloch  must 
impute  May  1973  costs  using  §  212.111 
as  was  appropriate  in  Inexco  or  using 
the  “Yj”  factor  as  is  appropriate  in  this 
case. 

In  its  submission,  McCulloch  proposes 
to  impute  a  May  1973  cost  basis  for  its 
purchased  NGL’s  through  the  use  of  its 
weighted  average  cost  of  natural  gas 
shrinkage  in  May  1973.  This  method  of 
calculating  increased  product  costs  does 
not  compare  similar  product  costs  for 
NGL’s.  McCulloch  states  that  it  will 
compare  its  weighted  average  cost  of 
natural  gas  shrinkage  per  thousand 
cubic  feet  (MCF)  of  all  natural  gas 
processed  in  May  1973  with  its  actual 
cost  per  gallon  of  recent  purchases  of 
raw  NGL’s  to  calculate  its  increased 
product  costs  on  sales  of  NGL’s  and 
NGLP's.  This  proposal  would  thus 
compare  the  decrease  in  value  of  natural 
gas  with  the  acquisition  cost  of  NGL’s. 
Section  212.167(b)  does  not  permit  such 
a  comparison  between  intrinsically 
incomparable  values.  Only  three 
methods  for  computing  increased 
product  costs  are  permitted  under 
§  212.167(b).  These  are: 

(1)  the  difference  between  the  weighted 
average  cost  per  gallon  of  natural  gas  liquids 
purchased  in  the  month  of  May  1973,  and  the 
weighted  average  cost  per  gallon  of  natural 
gas  liquids  purchased  in  the  current  month 
multiplied  by  the  number  of  gallons  of  natural 
gas  liquids  purchased  in  the  current  month, 

(2)  the  difference  between  the  weighted 
average  cost  per  gallon  of  each  natural  gas 
liquid  product  purchased  in  the  month  of  May 
1973,  and  the  weighted  average  cost  per 
gallon  of  that  natural  gas  liquid  product 
purchased  in  the  current  month  multiplied  by 
the  number  of  gallons  of  the  natural  gas 
liquid  product  purchased  in  the  current 
month,  plus  (3)  the  difference  between  the 
weighted  average  cost  of  natural  gas 
shrinkage  per  thousand  cubic  feet  (MCF)  of 


'Section  212.111(b)  will  not  provide  a  May  1973 
cost  for  McCulloch's  purchased  NGL's  because, 
even  if  the  new  item  rule  applied  to  McCulloch's 
hrst  sales  of  NGLFs  prior  to  January  1, 1975, 
McCulloch  was  permitted  to  and  has  calculated 
increased  product  costs  on  the  basis  of  natural  gas 
shrinkage.  Therefore  no  per  gallon  “cost  of  the  item 
first  offered  for  sale”  is  available  to  McCulloch  as 
envisioned  by  S  212.111(b)(l)(ii). 


natural  gas  processed  in  the  month  of  May 
1973,  and  the  weighted  average  cost  of 
natural  gas  shrinkage  per  thousand  cubic  feet 
(MCF)  of  natural  gas  processed  in  the  current 
month,  multiplied  by  the  number’of  thousand 
cubic  feet  (MCFs)  of  natural  gas  processed  in 
the  current  month. 

Section  211.167(b)  therefore  provides 
for  the  calculation  of  increased  product 
costs  based  not  only  upon  comparisons 
between  the  May  1973  and  the  current 
month’s  costs  of  NGL’s  and  NGLP’s,  but 
also  upon  comparisons  between  the 
May  1973  and  the  current  month’s  cost 
of  natural  gas  shrinkage  attributable  to 
the  production  of  NGL’s.  The  purpose 
and  operation  of  this  section  was 
explained  in  the  preamble  at  the  time  of 
its  adoption  as  follows: 

For  natural  gas  processing,  the  equivalent 
of  increased  product  cost  is  the  increase  in 
the  cost  of  the  “shrinkage’’  which  occurs  in 
the  natural  gas  stream  from  which  the  liquids 
are  extracted,  as  a  result  of  the  extraction  of 
the  liquids.  The  "cost"  of  such  shrinkage  is 
the  reduction  in  sales  revenues  received  from 
the  natural  gas  because  of  the  reduced  gas 
volume  or  BTU  content  of  the  gas  after 
processing.  Where  the  price  permitted  to  be 
charged  for  natural  gas  has  increased  since 
May  15, 1973,  an  increased  cost  of 
“shrinkage"  resulting  from  extraction  of  the 
liquids  has  been  the  result.  The  FEA  has 
determined  that  this  cost  increase  is  the 
equivalent  of  increased  product  cost,  and 
shall  therefore  be  permitted  to  be  passed 
through  in  the  prices  charged  for  natural  gas 
liquid  products  so  that  the  economic 
incentive  to  remove  the  liquids  from  the 
natural  gas  stream  will  not  be  lost. 

39  FR  44407,  44409  (December  24, 1974) 
(Emphasis  added.)  Thus,  it  is  the  natural 
gas  shrinkage  cost  increase  per 
thousand  cubic  feet  (MCF) 
determinations,  not  individual  May  1973 
or  current  values,  that  are  deemed  to  be 
equivalent  to  NGL  or  NGLP  costs  per 
gallon  for  the  purposes  of  computing 
increased  product  costs  pursuant  to 
§  212.167.  No  mixture  of  cost  increase 
calculation  methods  is  authorized. 

Ruling  1975-6,  40  FR  23272  (May  29, 
1975),  supports  this  interpretation.  The 
ruling  was  issued: 

to  make  clear  that  increased  costs  of  natural 
gas  shrinkage  could  be  passed  through  as 
increased  product  costs  pursuant  to  the 
provisions  of  Subpart  E,  and,  generally,  to 
more  clearly  describe  the  application  of  the 
price  rules  of  Subpart  E  in  determining 
natural  gas  liquid  product  prices,  before 
Subpart  K  became  effective  on  January  1, 
1975. 

***** 

Accordingly,  where  the  natural  gas  sales 
revenues  are  reduced  by  processing,  and 
where  the  selling  price  of  the  natural  gas  that 
has  been  processed  has  increased  since  May 
15, 1973,  the  cost  of  shrinkage  resulting  from 
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extraction  of  the  liquids  will  also  have 
increased.  The  FEA  considers  this  increased 
shrinkage  to  be  an  “increased  product  cost’’ 
under  §  212.83.  .  .  .  [Emphasis  added.] 

Thus,  it  is  the  product  cost  increase 
computed  on  the  basis  natural  gas 
shrinkage  that  may  be  retroactively 
used  in  lieu  of  actual  cost  increases  per 
gallon  of  NGL’s  and  NGLP’s  pursuant  to 
Ruling  1975-6.  Therefore,  McCulloch 
may  not  use  a  combination  of  cost 
increase  calculation  methods  by 
comparing  its  May  1973  cost  of  natural 
gas  shrinkage  with  its  current  actual 
cost  of  raw  NGL’s. 

The  proper  increased  product  cost 
computation  method  for  McCulloch  to 
use  for  the  situation  in  which  it  has  a 
current  monthly  weighted  average  cost 
per  gallon  of  NGL’s,  but  has  no  actual 
May  1973  cost  of  NGL’s,  is  the  method 
set  forth  in  §  212.167(b)(l].  Since 
McCulloch  has  an  imputed  May  1973  ' 
cost  of  NGL  as  provided  by  the  “Yi” 
factor,  it  must  compute  its  increased 
product  costs  for  NGL’s  by  ascertaining 
the  difference  between  the  weighted 
average  cost  per  gallon  of  NGL’s 
purchased  in  the  month  of  May  1973 
(using  the  “Yj”  factor),  and  the  weighted 
average  cost  per  gallon  of  NGL’s 
purchased  in  the  current  month 
multiplied  by  the  number  of  gallons  of 
NGL’s  purchased  in  the  current  month. 
Only  in  this  manner  can  McCulloch 
impute  a  May  1973  cost  of  NGL’s  that 
will  enable  it  to  calculate  increased 
product  costs  using  comparable  NGL 
costs. 

Accordingly,  the  proper  application  of 
the  provisions  of  the  Mandatory 
Petroleum  Price  Regulations  set  forth  in 
10  CFR  Part  212  to  the  factual  situation 
presented  requires  McCulloch  to  use  the 
“Yi”  factor  of  §  212.83(c)(2)  (iii)  (D)  to 
impute  a  May  1973  cost  of  NGL’s,  where 
McCulloch  did  not  purchase  NGL’s 
during  May  1973  or  at  any  time  prior  to 
November  1, 1978,  for  McCulloch’s 
calculations  of  increased  product  costs 
of  NGL’s  pursuant  to  §  212.167(b).'® 

Issued  in  Washington,  D.C.  on  December 
10, 1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

[Interpretation  1980-51] 

To:  Cities  Service  Company 
Regulations  Interpreted:  10  CFR 


'®If  McCulloch  had  no  sales  of  NGL’s  in  or  before 
May  1973  from  which  it  can  determine  an  imputed 
May  1973  cost  of  NGL’s  pursuant  to  the  “Yi"  factor 
under  §  212.83(c]  (2)  (iii)  (D),  McCulloch  may  seek 
an  exception  from  the  provisions  of  the  Mandatory 
Petroleum  Price  Regulations  under  10  CFR  Part  205, 
Subpart  D,  $  205.50  et  seq. 


211.67(d)  (2),  212.53.  211.51,  EPAA 
§§4(a),  3(5) 

Code:  GCW-AI-PI— Part  211, 

Entitlements  Program,  Export  Sales 
Deduction,  ReHned  Petroleum 
Product  def..  Petroleum  Coke,  def.; 
the  Emergency  Petroleum 
Allocation  Act  of  1973 

Facts 

Cities  Service  Company  (Cities)  is  a 
refiner  subject  to  the  Mandatory 
Petroleum  Allocation  and  Price 
Regulations  and  a  participant  in  the 
domestic  crude  oil  allocation 
(entitlements)  program  under  §  211.67. 
Cities  produces  petroleum  coke,  as 
defined  in  10  CFR  211.51  at  its  Lake 
Charles,  Louisiana  refinery.  Petroleum 
coke  is  a  solid  residue  resulting  fi'om 
condensation  in  the  crude  oil  cracking 
process.  Some  of  Cities’  petroleum  coke 
is  sold  at  Lake  Charles  for  export  to 
European  piirchasers. 

Issue 

Whether  10  CFR  211.67(d)  (2)  of  the 
Mandatory  Petroleum  Allocation 
Regulations  requires  Cities  Service 
Company  to  reduce  its  volume  of  crude 
oil  runs  to  stills  for  purposes  of  the 
entitlements  program  based  upon  export 
sales  of  petroleum  coke  produced  at  its 
Lake  Charles,  Louisiana  refinery? 

Interpretation 

Section  211.67(d)  (2)  of  the  Mandatory 
Petroleum  Allocation  Regulations  does 
not  require  Cities  Service  Company  to 
reduce  its  volume  of  crude  oil  runs  to 
stills  for  purposes  of  the  entitlements 
program  based  upon  export  sales  of 
petroleum  coke  produced  at  its  Lake 
Charles,  Louisiana  refinery.  The  export 
sales  deduction  under  the  entitlements 
program  applies  to  export  sales  of  all 
refined  petroleum  products.  Petroleum 
coke  is  not  included  in  the  definition  of 
refined  petroleum  products  contained  in 
the  Emergency  Petroleiun  Allocation  Act 
or  the  Mandatory  Petroleum  Allocation 
Regulations. 

In  its  capacity  as  a  refiner  Cities  is 
required  to  participate  in  the 
entitlements  program  under  §  211.67. 

The  entitlements  program  was 
established  to  equalize  substantially  the 
benefits  of  access  to  lower  priced 
domestic  crude  oil  among  all  segments 
of  the  petroleum  industry.  See  39  FR 
42246  (December  4, 1974).  Under  the 
program,  each  domestic  crude  oil  refiner 
is  issued  “entitlements”  for  a  particular 
month  based  upon  its  volume  of  crude 
oil  runs  to  stills  and  the  mix  of  lower 
tier,  upper  tier  and  uncontrolled  crude 
oil.  Approximate  cost  equalization  is 
achieved  by  requiring  the  purchases  and 


sales  of  entitlements  among  refiners. 
Several  provisions  of  the  entitlements 
regulations  require  adjustments  to  the 
volume  of  crude  oil  runs  to  stills.  A 
deduction  fi’om  the  crude  oil  runs  to 
stills  has  a  direct  bearing  on  the  number 
of  entitlements  a  refiner  receives  and 
ultimately  on  the  refiner’s  obbgation  to 
buy,  or  right  to  sell,  entitlements.  One 
such  adjustment  is  provided  for  in 
§  211.67(d)(2): 

The  volume  of  a  refiner’s  crude  oil  runs  to 
stills  in  a  particular  month  for  purposes  of 
the  calculations  in  paragraph  (a)(1)  of  this 
section  and  the  calculations  for  the  national 
domestic  crude  oil  supply  ratio  shall  be 
reduced  by  that  refiner's  volume  of  export 
sales  under  S  212.53  of  Part  212  of  this 
chapter  in  that  month  of  refined  petroleum 
products  (including  aviation  fuels  as  defined 
in  §  211.142  of  this  part,  but  excluding  refined 
lubricating  oils)  and  residual  fueloil, 
including  sales  to  a  domestic  purchaser 
which  certifies  the  product  is  for  export: 
provided,  however,  that  the  volume  of  a 
refiner’s  crude  oil  runs  to  stills  for  a  month 
shall  not  be  reduced  by  that  refiner’s  volume 
of  export  sales  of  Bunker  C  and  Navy  Special 
fuel  oils  and  No.  4  diesel,  which  are  sold  for 
use  as  a  marine  fuel  on  a  voyage  departing 
fiom  a  United  States  port,  [l^phasis  added.) 

The  export  sales  deduction  applies  to 
exports  of  refined  petroleum  products 
and  residual  fuel  oiL  Petroleum  coke  is 
not  residual  fuel  oiL  Therefore,  the  issue 
for  resolution  is  whether  the  term 
“refined  petroleum  product”  as  used  in 
§  211.67(d)(2)  includes  petroleum  coke. 
Refined  petroleum  product  is  defined  in 
the  allocation  regulations  as  meaning” 

.  .  .  gasoline,  kerosene,  middle  distillate 
(including  Number  2  fuel  oil),  LPG, 
refined  lubricating  oils,  or  diesel  fuel.” 

10  CFR  211.51.  Petroleum  coke  is  defined 
in  the  same  section  of  the  allocation 
regulations  as: 

a  solid  residue,  the  final  product  of  a 
condensate  process  in  cracking,  consisting 
mainly  of  highly  polycyclic  aromatic 
hydrocarbons  very  poor  in  hydrogen, 
including  petroleum  coke  which  when 
calcinated  yields  almost  pure  carbon  or 
artifical  graphite  suitable  for  production  of 
carbon  or  graphite  electrodes,  structural 
graphite,  motor  brushes,  dry  cells,  etc.  It 
includes  both  forms  listed  below: 

(a)  Marketable.  Those  grades  of  coke 
produced  in  delayed  or  fluid  cokers  which 
may  be  recovered  as  relatively  pure  carbon. 
This  “green”  coke  may  be  further  purified  by 
calcinating  or  may  be  sold  in  the  “green” 
state. 

(b)  Catalyst  In  many  catalytic  operations 
(i.e.,  catalytic  cracking)  carbon  is  deposited 
on  the  catalyst,  deactivating  the  catalyst.  The 
catalyst  is  reactivated  by  burning  off  the 
carbon,  using  it  as  a  fuel  in  the  refinery 
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process.  This  carbon  or  coke  is  not 
recoverable  in  a  concentrated  form.  For 
statistical  purposes,  the  amount  of  catalyst 
coke  may  be  estimated  by  using  an  average 
weight  percent  (1.5  percent]  of  charging 
stock.* 

Thus,  petroleum  coke  is  not  included  in 
the  definition  of  the  term  refined 
petroleum  product. 

The  Emergency  Petroleum  Allocation 
Act  of  1973,  as  amended.  Pub.  L.  No.  93- 
159  (November  27, 1973)  (EPAA)  *  also 
supports  this  result.  The  Act  provides 
for  the  mandatory  allocation  of  crude 
oil,  residual  fuel  oil  and  each  retined 
petroleum  product.  See  section  4  (a).  The 
term  refined  petroleum  product  is 
defined  in  the  statute  as  meaning  .  . 
gasoline,  kerosene,  distillates,  (including 
Number  2  fuel  oil),  LPG,  refined 
lubricating  oils  or  diesel  fuel.”  *  See 
section  3(5).  In  promulgating  the 
regulations  which  implemented  the 
EPAA,  the  Federal  Energy 
Administration  (FEA),  a  predecessor 
agency  of  the  Department  of  Energy 
(DOE),  amended  the  definition  of 
covered  product  utilized  under  the 
Economic  Stabilization  Act  of  1970,  as 
amended.  Pub.  L.  No.  91-379  (August  15, 
1970).*  The  FEA  noted  in  a  preamble  to 
those  regulations: 

the  authority  under  the  Emergency  Petroleum 
Allocation  Act  of  1973  only  extends  to  crude 
oil.  residual  fuel  oil  and  refined  petroleum 
products.  Certain  products  such  as  asphalt, 
road  oil,  refinery  gas,  petroleum  wax  and 
petroleum  coke  are  not  subject  to  the 
provisions  of  the  Allocation  Act.  Previously, 
prices  of  these  products  have  only  been 
controlled  under  the  authority  of  the 
Stabilization  Act.  [Emphasis  added.) 

(39  FR 12353-54  (April  5, 1974),  See  also 
10  CFR  210.34(a).) 

Accordingly,  Cities  is  not  required  by 
§  211.67(d)(2)  of  the  Mandatory 
Petroleum  Allocation  Regulations  to 
reduce  its  volume  of  crude  oil  runs  to 
stills  for  purposes  of  the  entitlements 
program  based  upon  export  sales  of 
petroleum  coke,  which  meets  the 
definition  of  that  product  set  forth  in  10 
CFR  211.51  produced  at  its  Lake  Charles, 
Louisiana  refinery. 


'  10  CFR  210.34  (b)  of  the  General  Allocation  and 
Price  Rules  contains  the  identical  definition  of 
petroleum  coke. 

•15  U.S.C.  751  et.  seq.  (1976). 

•In  Shell  OH  Company,  Interpretation  197S-42.  43 
FR  29551  (July  10. 1978).  the  DOE  concluded  that  the 
term  refined  petroleum  product  in  S  211.67(d)(2)  is 
coextensive  with  the  definition  of  that  term  as 
defined  in  the  EPAA.  See  also  Atlantic  Richfield 
Company.  Interpretation  1976-54. 43  FR  40208 
(September  11, 1978). 

*12  U.S.C.  1904  note  (1976)  (expired  April  30. 
1974). 


Issued  in  Washington,  D.C.,  December  12, 
1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-52 

To;  C.M.  Dining 

Regulation  Interpreted:  10  CFR 
211.9(a)(2)(i) 

Code:  GCW-AI — Part  211,  Subpart  A, 
Supplier-Purchaser  Relations 

Facts 

C.M.  Dining,  Incorporated  (“Dining”) 
of  Exeter,  New  Hampshire,  is  a 
wholesale  purchaser-reseller*  of 
propane  and  is  thus  subject  to  the 
Mandatory  Petroleum  Allocation 
Regulations,  10  CFR  Part  211.  Section 
211.9(a)  requires  that  each  supplier  of  an 
allocated  product  supply  all  wholesale 
purchaser-resellers  that  purchased  the 
allocated  product  from  the  supplier 
during  the  base  period.  During  the  base 
period,* Dining  purchased  propane  from 
Shell  Oil  Company  ("Shell”),  and 
accordingly,  established  a  supplier- 
purchaser  relationship  with  Shell. 

Dining  currently  purchases  three  million 
gallons  of  propane  from  Shell.  Dining 
would  like  to  terminate  its  supplier- 
purchaser  relationship  with  Shell  and 
establish  a  relationship  with  Warren 
Petroleum  Company  (“Warren”)  and 
Atlantic  Richfield  Company  (“Arco”). 
Shell  has  agreed  in  writing  to  release 
gallons  of  its  annual  supply  obligation  to 
Warren  and  gallons  to  Ajco.  Warren 
and  Arco  have  agreed  to  the 
substitution. 

Issue 

May  a  supplier  and  a  wholesale- 
purchaser  reseller,  who  have  a  supplier- 
purchaser  relationship,  mutually  agree 
to  terminate  that  relationship  pursuant 
to  the  terms  of  10  CFR  211.9(a)(2)(i)  if  the 
relationship  will  be  assumed  by  two 
other  suppliers? 

Interpretation 

Dining  and  Shell  may  mutually  agree 
to  terminate  their  supplier-purchaser 
relationship  pursuant  to  10  CFR 
211.9(a)(2)(i).  Dining’s  allocation  of 
propane  may  then  be  supplied  by 
Warren  and  Arco  pursuant  to  their 
agreements. 


*  “Wholesale  purchaser-reseller”  means  any  firm 
which  purchases,  receives  through  transfer,  or 
otherwise  obtains  (as  by  consignment)  an  allocated 
product  and  resells  or  otherwise  transfers  it  to  other 
purchasers  without  substantially  changing  its  form. 
10  CFR  211.51. 

•The  base  period  for  natural  gas  liquids  is  “each 
calendar  quarter  during  the  period  April  1, 1972, 
through  March  31, 1973,  which  corresponds  to  the 
present  calendar  quarter.”  10  CFR  211.82. 


Under  the  Mandatory  Petroleum 
Allocation  Regulations,  supplier- 
purchaser  relationships  for  certain 
covered  products  established  during  the 
base  period  must  be  maintained  for  the 
duration  of  the  allocation  program. 
Section  211.9  in  pertinent  part  provides 
as  follows; 

(a)  Supplier/wholesale  purchaser 
relationship.  (1)  Each  supplier  of  an 
allocated  product  shall  supply  all 
wholesale  purchaser-resellers  and  all 
wholesale  purchaser-consumers  which 
purchased  or  obtained  that  allocated 
product  from  that  supplier  during  the 
base  period  as  specified  in  Subparts  D 
through  K  of  this  part. 

(2)(i)  Unless  otherwise  provided  in 
this  part  or  directed  by  FEO,  the 
supplier/ wholesale  purchaser-reseller 
relationships  defined  by  specific  dates 
or  base  periods  or  otherwise  imposed 
pursuant  to  this  part  shall  be  maintained 
for  the  duration  of  the  Mandatory 
Petroleum  Allocation  Program  and  may 
not  be  waived  or  otherwise  terminated 
without  the  express  written  approval  of 
FEO. 

Section  211.9(a)(2)(i)  requires  the 
written  approval  of  the  Department  of 
Energy  (DOE)  prior  to  the  termination  of 
a  base  period  relationship.  Regional 
Offices  of  the  DOE*  may  in  their 
discretion  grant  such  approval  if  the 
wholesale  purchaser-reseller  and  its 
base  period  supplier  agree  in  writing  to 
a  termination  of  the  base  period 
supplier-purchaser  relationship  and  the 
prospective  new  supplier  agrees  in 
writing  to  assume  a  permanent  supply 
obligation.  In  the  instant  case  Dining 
would  like  to  terminate  its  supplier- 
purchaser  relationship  with  Shell  and 
establish  a  relationship  with  Warren 
and  Arco.  Although  two  firms,  rather 
than  one,  have  agreed  to  assume  Shell’s 
supply  obligation  to  Dining,  the  mutual 
termination  provisions  of  §  211.9(a)(2)(i) 
are  still  applicable.*  As  required  by  that 
section.  Dining  has  obtained  the 
agreement  of  other  suppliers  to  supply  it 
with  its  base  period  allocation  of 
propane.* 

Accordingly,  since  the  wholesale 
purchaser-reseller  and  its  supplier  have 


•Dining  filed  its  request  with  Region  1  of  the 
DOE.  which  transferred  it  to  the  Office  of 
Interpretations  and  Rulings  in  Washington,  D.C. 

*The  provisions  of  10  CFR  211.85(b)(1)  would 
permit  Dining  to  terminate  its  supplier-purchaser 
relationship  for  a  calendar  quarter  by  giving  written 
notice  to  its  base  period  supplier  provided  the 
affected  supply  obligation  will  be  assumed  by 
another  supplier.  In  view  of  the  fact  that  Dining 
desires  to  terminate  its  relationship  with  Shell 
permanently,  this  provision  is  not  pertinent. 

•  See  Mobil  Oil  Corp.,  Interpretation  1977-28, 42 
FR  46271  (September  15, 1977);  afPd,  1  DOE  f  80,220 
(1978). 
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mutually  agreed  to  terminate  their  base 
period  supplier-purchaser  relationship 
and  since  two  new  suppliers  have 
agreed  to  undertake  the  obligation,  the 
DOE  will  approve  the  termination  of  the 
relationship  between  Dining  and  Shell 
pursuant  to  §  211.9[a](2)(i)  and  the 
assumption  of  the  base  period  supply 
obligation  by  Warren  and  Arco. 

Issued  in  Washington.  D.C.,  December  23, 
1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

[Interpretation  1980-52] 

To\  C.M.  Dining 

Regulation  Interpreted.  10  CFR 
211.9(aK2)(i) 

Code:  GCW-AI — Part  211,  Subpart  A, 
Supplier-Purchaser  Relationships 

Facts 

C.M.  Dining,  Incorporated  (“Dining") 
of  Exeter,  New  Hampshire,  is  a 
wholesale  pvuchaser-reseller  ^  of 
propane  and  is  thus  subject  to  the 
Mandatory  Petroleum  Allocation 
Regulations,  10  CFR  Part  211.  Section 
211.9(a]  requires  that  each  supplier  of  an 
allocated  product  supply  all  wholesale 
purchaser-resellers  that  purchased  the 
allocated  product  from  the  supplier 
during  the  base  period.  During  the  base 
period.^  Dining  purchased  propane  from 
Shell  Oil  Company  (“Shell"],  and 
accordingly,  established  a  supplier- 
purchaser  relationship  with  Shell. 

Dining  currently  purchases 
gallons  of  propane  from  Shell.  Dining 
would  like  to  terminate  its  supplier- 
purchaser  relationship  with  Shell  and 
establish  a  relationship  with  Warren 
Petroleum  Company  (“Warren")  and 
Atlantic  Richfield  Company  (“Arco"). 
Shell  has  agreed  in  writing  to  release 
gallons  of  its  annual  supply  obligation  to 
Warren  and  gallons  to  Arco. 
Warren  and  Arco  have  agreed  to  the 
substitution. 

Issue 

May  a  supplier  and  a  wholesale- 
purchaser  reseller,  who  have  a  supplier- 
purchaser  relationship,  mutually  agree 
to  terminate  that  relationship  pursuant 
to  the  terms  of  10  CFR  211.9(a](2](i)  if  the 
relationship  will  be  assumed  by  two 
other  suppliers? 


‘  "Wholesale  purchaser-reseller”  means  any  firm 
which  purchases,  receives  through  transfer,  or 
otherwise  obtains  (as  by  consignment)  an  allocated 
product  and  resells  or  otherwise  transfers  it  to  other 
purchasers  without  substantially  changing  its  form. 
10  CFR  211.51. 

’The  base  period  for  natural  gas  liquids  is  "each 
calendar  quarter  during  the  period  April  1, 1972, 
through  March  31, 1973,  which  corresponds  to  the 
present  calendar  quarter."  10  CFR  211.82. 


Interpretation 

Dining  and  Shell  may  mutually  agree 
to  terminate  their  supplier-purchaser 
relationship  pursuant  to  10  CFR 
211.9(a](2](i).  Dining’s  allocation  of 
propane  may  then  be  supplied  by 
Warren  and  Arco  pursuant  to  their 
agreements. 

Under  the  Mandatory  Petroleum 
Allocation  Regulations,  supplier- 
purchaser  relationships  for  certain 
covered  products  established  during  the 
base  period  must  be  maintained  for  the 
duration  of  the  allocation  program. 
Section  211.9  in  pertinent  part  provides 
as  follows: 

(a)  Supplier /wholesale  purchaser 
relationship.  (1)  Each  supplier  of  an 
allocated  product  shall  supply  all 
wholesale  purchaser-resellers  and  all 
wholesale  purchaser-consumers  which 
purchased  or  obtained  that  allocated 
product  fi’om  that  supplier  during  the 
base  period  as  specified  in  Subparts  D 
throu^  K  of  this  part. 

(2)(i)  Unless  otherwise  provided  in 
this  part  or  directed  by  FEO,  the 
supplier/ wholesale  purchaser-reseller 
relationships  defined  by  specific  dates 
or  base  periods  or  otherwise  imposed 
pursuant  to  this  part  shall  be  maintained 
for  the  duration  of  the  Mandatory 
Petroleum  Allocation  Program  and  may 
not  be  waived  or  otherwise  terminated 
without  the  express  written  approval  of 
FEO. 

Section  211.9(a)(2)(i]  requires  the 
written  approval  of  the  Department  of 
Energy  (DOE)  prior  to  the  termination  of 
a  base  period  relationship.  Regional 
Offices  of  the  DOE  ’  may  in  their 
discretion  grant  such  approval  if  the 
wholesale  purchaser-reseller  and  its 
base  period  supplier  agree  in  writing  to 
a  termination  of  the  base  period 
supplier-purchaser  relationship  and  the 
prospective  new  supplier  agrees  in 
writing  to  assume  a  permanent  supply 
obligation.  In  the  instant  case  Dining 
would  like  to  terminate  its  supplier- 
piurchaser  relationship  with  Shell  and 
establish  a  relationship  with  Warren 
and  Arco.  Although  two  firms,  rather 
than  one,  have  agreed  to  assume  Shell’s 
supply  obligation  to  Dining,  the  mutual 
termination  provisions  of  §  211.9(a](2](i) 
are  still  applicable.*  As  required  by  that 
section.  Dining  has  obtained  the 


’Dining  filed  its  request  with  Region  1  of  the 
DOE,  which  transferred  it  to  the  Ofi^ce  of 
Interpretations  and  Rulings  in  Washington,  D.C. 

’The  provisions  of  10  CFR  211.85(b)(1)  would 
permit  Dining  to  terminate  its  suppliei^purchaser 
relationship  for  a  calendar  quarter  by  giving  written 
notice  to  its  base  period  supplier  provided  the 
affected  supply  obligation  will  be  assumed  by 
another  supplier.  In  view  of  the  fact  that  Dining 
desires  to  terminate  its  relationship  with  Shell 
permanently,  this  provision  is  not  pertinent 


agreement  of  other  suppliers  to  supply  it 
with  its  base  period  allocation  of 
propane.® 

Accordingly,  since  the  wholesale 
purchaser-reseller  and  its  supplier  have 
mutually  agreed  to  terminate  their  base  , 
period  supplier-purchaser  relationship 
and  since  two  new  suppliers  have 
agreed  to  undertake  the  obligation,  the 
DOE  will  approve  the  termination  of  the 
relationship  between  Dining  and  Shell 
pursuant  to  §  211.9(a](2](i)  and  the 
assumption  of  the  base  period  supply 
obligation  by  Warren  and  Arco. 

Issued  in  Washington,  D.C.,  December  23. 
1980. 

Lona  L  Feldman. 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

[Interpretation  1980-53] 

To:  Tauber  Oil  Company 
Regulations  Interpreted:  10  CFR  212.92; 

212.93(a)(4] 

Code:  CCW-PI — ^Reseller  Price  Rule; 

Definition  of  Acquisition  Cost 

Facts 

Tauber  Oil  Company  (Tauber)  is  a 
reseller  of  refined  petroleum  products  as 
that  term  is  defined  in  10  CFR  §  212.31  of 
the  Mandatory  Petroleum  Price 
Regulations.  Prior  to  May  1, 1980,  as 
required  under  the  applicable  price 
relations  in  efi^ect  at  that  time,  Tauber 
calculated  its  increased  product  costs  on 
the  basis  of  a  single  firm-wide 
inventory.  The  cost  of  product  in  its 
inventory  was  determined  by 
calculating  the  weighted  average  cost  of 
product  in  inventory  based  on  delivery 
dates.  Tauber  states  that  it  determined 
its  cost  of  product  in  inventory  based 
upon  instruction  fttim  personnel  of  the 
Department  of  Energy. 

Tauber  states  that  prior  to  instructions 
from  the  agency,  it  utilized  a  different 
accoimting  system  for  establishing  costs 
for  its  inventory.  The  method  employed 
was  the  “back-to-back"  inventory 
accounting  method,  a  procedure  by 
which  inventory  was  costed  on  a 
transaction-by-transaction  basis. 
Tauber’s  purchase  and  sale  operations 
were  carried  on  through  traders  paid  on 
a  commission  basis.  Tauber’s  traders 
bought  and  sold  identified  product 
volumes  in  barge,  pipeline,  or  book 
transfer  lots.  The  traders  calculated  the 
cost  of  each  lot  on  in-house  transaction 
summaries,  and  each  sale  invoice 
pertaining  to  an  identified  lot  was 
costed  by  both  product  and 
transportation  costs.  The  use  of  the 


’See  Mobil  OH  Corp.,  Interpretation  1977-28, 42 
FR  46271  (September  15. 1977);  afTd.  1  DOE  1 80220 
(1978). 
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“back-to-back”  method  permitted 
Tauber  to  calculate  the  commissions 
accruing  to  its  traders  on  each 
individual  lot  sale.  These  commissions 
were  based  upon  the  profitability  of 
each  transaction.  According  to  Tauber, 
the  “back-to-back”  inventory  cost 
accounting  method  is  an  accepted 
accounting  practice,  and  the  certified 
public  accounting  firm  that  audits 
Tauber  fully  approves  that  methodology. 

After  receiving  instructions  from  the 
agency  that  it  must  use  the  weighted 
average  cost  method  in  calculating  the 
maximum  lawful  price  for  resales  of 
motor  gasoline,  Tauber  discontinued  the 
use  of  the  back-to-back  method  for  that 
purpose.  However,  the  firm  has 
nevertheless  continued  to  use  the  back- 
to-back  method  for  establishing  costs  as 
a  basis  for  internal  business  decisions. 
Tauber  seeks  a  determination  that  as  a 
result  of  recent  changes  in  the  rules  for 
the  reseller  pricing  of  motor  gasoline,  it 
may  now  revert  to  its  historical  back-to- 
ba(^  method  in  calculating  the 
acquisition  cast  of  its  inventory. 

Issue 

For  purposes  of  10  CFR  §  212.93(a)(4) 
as  amended  effective  May  1, 1980,  may 
Tauber  use  a  back-to-badc  method  of 
establishing  a  cost  for  its  inventory  to 
determine  its  acquisition  cost,  rather 
than  its  weighted  average  cost  of 
product  in  inventory? 

Interpretation 

For  the  reasons  set  forth  below,  in 
determining  its  maximum  lawful  selling 
price  for  motor  gasoline  as  required 
under  10  CFR  212.93(a)(4).  Tauber  may 
utilize  a  historical  method  of 
establishing  its  cost  of  product  in 
inventory  to  calculate  its  acquisition 
costs.  If,  as  Tauber  contends,  the  back- 
to-back  method  qualifies  as  a  consistent 
historical  accounting  practice  of  Tauber, 
then  that  method  rather  than  the 
weighted  average  cost  method,  may  be 
used  in  complying  with  10  CFR 
212.93(a)(4)  as  amended  effective 
December  15, 1980.* 

The  rule  for  determining  the  maximum 
lawful  selling  price  for  non-retail  sales 
of  motor  gasoline  is  set  forth  in  10  CFR 
212.93(a)(4): 

...  [A]  seller  may  not  charge  a  price  in  a 
sale  for  any  type  or  grade  of  gasoline  which 
exceeds  the  most  recent  acquisition  cost,  plus 
8.6  cents  per  gallon,  plus  tax  costs 
attributable  to  sales  of  that  type  or  grade  of 
gasoline . . .  (Emphasis  added). 


'The  method  selected  must,  however,  be 
consistent  and  compatible  with  the  provisions  of 
and  policies  underlying  the  applicable  price 
regulations.  See  Lakes  Gas  Company,  4  DOE  f 
asms  (July  11, 1979)  at  86,258. 


The  term  “acquisition  cost”  is  defined 
in  10  CFR  212.92(b)  in  pertinent  part  as: 

For  resellers  and  reseller-retailers,  the  cost 
of  product  in  inventory  computed  pursuant  to 
the  seller’s  historical  accounting  practices 
consistently  applied.  .  .  .  Emphasis  added.* 

Under  the  acquisition  cost  definition 
in  10  CFR  212.92,  calculation  of  the 
acquisition  cost  of  a  reseller’s  product 
depends  upon  the  cost  of  its  product  in 
inventory.  That  term  is  defined  in 
§  212.92  as: 

“Product  in  inventory”  means,  at  the  option 
of  the  seller  concerned,  either  (1)  the  entire, 
undivided  stock  of  a  product,  no  matter 
where  located,  purchased  and  held  for  resale 
by  the  seller  concerned;  or  (2)  that  portion  of 
the  total  stock  of  a  product  purchased  and 
held  for  resale  by  the  seller  concerned  which 
constitutes  a  separate  inventory  under 
generally  accepted  accounting  principles 
consistently  and  historically  applied  by  the 
seller  concerned.  .  .  .  (Emphasis  added). 

Moreover,  a  firm  may  employ  more  than 
one  method  of  cost  accounting  for 
distinct  purposes.  As  stated  in  a  final 
rulemaking  proceeding  for  the  resellers* 
and  reseller-retailers’  price  rule  for 
motor  gasoline: 

If  a  firm  has  consistently  and  historically 
used  more  than  one  accounting  practice  for 
determining  the  cost  of  product  in  inventory 
(e.g.,  one  for  OOE’s  price  rules  and  one  for 
income  tax  purposes),  the  firm  may  choose 
either  of  these  accoimting  practices  to 
determine  the  cost  of  product  in  inventory 
under  the  new,  fixed  margin  reseller  and 
reseller-retailer  rule.  The  firm,  of  course,  must 
consistently  apply  the  practice  under  the  new 
rule. 

(45  FR  40104  h.  2  (June  13, 1980).) 

Thus,  the  clear  language  of  each 
provision,  as  well  as  the  regulatory 
preamble,  supports  Tauber’s  contention 
that  a  reseller  may  utilize  a  historical 
accounting  practice  in  determining  its 
acquisition  cost  under  §  212.93(a)(4). 

'Tauber  also  expresses  concern  that  its 
temporary  use  of  the  weighted  average 
cost  method  to  comply  with  the 
Mandatory  Petroleum  Price  Regulations 
will  now  be  deemed  to  have  made  that 
method,  rather  than  the  back-to-back 
method,  its  historical  method.  If  Tauber 
had  consistently  used  the  back-to-back 
method  prior  to  the  agency’s  directive  to 
apply  the  weighted  average  cost  method 
and  has  continued  to  use  the  back-to- 
back  method  subsequently  to  generate 
data  upon  which  to  base  its  internal 
business  decisions,  it  may  now  use  that 
method  in  determining  its  acquisition 
cost  under  §  212.93(a)(9). 

Accordin^y,  imder  the  reseller  price 
rule  in  10  CFR  212.93(a)(4)  Tauber  may 
utilize  the  back-to-back  accounting 
method  to  determine  its  acquisition  cost 


*45  FR  40104  (June  13. 1980)  effective  May  t  lOSa 


if  that  method  qualifies  as  a  historical 
method  which  it  has  consistently 
applied. 

Issued  in  Washington,  D.C.,  on  December 
23, 1980. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

[Interpretation  1981-1] 

To:  Union  Oil  Company  of  California 
Regulation  Interpreted:  §  212.78 
Code:  GCW-PI — ^Tertiary  Incentive 
Program;  Allowed  Expenses 

Facts 

Union  Oil  Company  of  California 
(Union)  is  presently  conducting  an 
enhanced  oil  recovery  (EOR)  project  in 
Wyoming  which  qualifies  as  a  “(sjelf- 
certifiable  EOR  technique,”  as  that  term 
is  defined  in  §  212.78(c).  Union  intends 
to  recoup  certain  costs  of  this  project 
imder  the  Tertiary  Incentive  Progreun  set 
forth  at  §  212.78  of  the  Mandatory 
Petroleum  Price  Regulations  of  the 
Department  of  Energy  (DOE). 

The  request  for  interpretation 
submitted  by  Union  concerns  an 
unconventional  steam  drive  EOR 
technique.  The  project  employs  electric- 
powered  smface  boilers  which  generate 
steam.  Electricity  for  the  boilers  is 
purchased  ffom  a  local  utility. 

Union  requests  an  interpretation 
determining  that  the  cost  of  electricity 
for  the  boilers  is  an  “allowed  expense” 
imder  §  212.78,  Appendix.  Union 
contends  that  the  wording  of  Item  2(d)  of 
the  appendix  is  unclear  and  ambiguous 
as  to  whether  electricity  is  included  or 
excluded.  Union  states  that  Item  2(d) 
generally  provides  that  the  cost  of  fuel  is 
an  allowed  expense  but  specifically 
excludes  either,  (1)  crude  oil,  refined 
petroleum  products,  natural  gas  and 
electricity,  or  (2)  only  crude  oil  and 
refined  petroleum  products.  Union 
contends  that  Item  2(d)  is  susceptible  to 
these  two  constructions  but  that  only 
the  latter  is  correct.  In  support  of  this 
conclusion.  Union  asserts  that  the  four 
fuels  specified  are  the  only  ones 
available  and  that  it  is  unreasonable  to 
construe  this  provision  in  a  manner  that 
would  make  it  impossible  to  recoup  any 
boiler  fuel  costs.  As  an  example.  Union 
states  that  coal-fueled  boilers  for  EOR 
applications  do  not  exist  and  will  not  be 
fully  developed  for  use  until  after 
September  1981. 

In  addition.  Union  contends  that  the 
regulations  did  not  intend  to  treat 
projects  unequally  with  respect  to  the 
allowed  expenses,  and  that  since  the 
regulations  permit  any  fuel  to  be  an 
allowed  expense  with  respect  to  in  situ 
combustion  and  miscible  fluid  flooding 
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techniques,  the  same  beneHt  should  be 
provided  for  an  unconventional  steam 
drive  project.  Union  also  argues  that 
pollution  from  the  use  of  crude  oil  or 
refined  petroleum  products  as  a  fuel, 
conservation  of  crude  oil  and  reduction 
of  reliance  on  crude  oil  imports  are 
considerations  that  support  the 
proposed  interpretation. 

Issue 

Does  §  212.78  permit  the  cost  of 
electricity  to  be  recouped  as  an  allowed 
expense  when  used  to  power  a  surface 
boiler  in  an  unconventional  steam  drive 
EOR  project? 

Interpretation 

Union  may  not  recoup  the  cost  of 
electricity  purchased  to  power  surface 
boilers  in  an  unconventional  steam 
drive  EOR  project  because  the 
regulations  governing  the  Tertiary 
Incentive  Program  specifically  exclude 
the  cost  of  electricity  as  an  allowed 
expense  at  §  212,78,  Appendix,  Item 
2(d). 

Section  §  212.78(c]  debnes  “allowed 
expenses,”  in  pertinent  part,  as 
“seventy-five  percent  of  an  expense 
listed  ...  in  the  appendix  to  this 
section.”  *  The  appendix  provides,  with 
respect  to  the  unconventional  steam 
drive  technique,  that  allowed  expenses 
may  be  based  in  part,  on  “[t]he  costs  of 
fuel,  excluding  crude  oil  or  refined 
petroleum  products,  natural  gas  and/or 
electricity,  used  by  surface  boilers  for 
steam  generation.”  §  212.78,  Appendix. 

Union  states  that  the  language  of  Item 
2(d)  does  not  exclude  all  four  fuels  listed 
in  that  provision.  Union  contends  that  if 
all  four  fuels  were  excluded  they  would 
have  been  listed  in  a  series,  separated 
by  commas,  with  only  the  third  and 
fourth  joined  by  a  conjunctive  term. 
Union  concludes  that  the  regulation 
identifies  crude  oil  and  refined 
petroleum  products  as  a  series  of  only 


’  Section  {  212.78(c]  defines  "allowed  expense" 
as: 

[S]eventy-five  percent  of  an  environmental 
expense  or  seventy-five  percent  of  an  engineering 
and  laboratory  expense  or  seventy-five  percent  of 
an  expense  listed  either  in  the  appendix  to  this 
section  or  in  an  order  issued  pursuant  to  either 
subsection  (e)(2)  or  (e)(3)  of  the  section;  provided, 
diat  an  allowed  expense  may  not  be  based  on  an 
expense  incurred  and  paid  prior  to  August  22. 1979. 
No  more  than  one  million  dollars  or  twenty-five 
percent,  whichever  is  less,  of  the  total  amount  of 
allowed  expenses  with  respect  to  a  particular 
project  may  be  based  on  engineering  and  laboratory 
expenses.  The  allowed  expenses  of  a  particular 
project  shall  be  attributable  to  the  qualified 
producer(s)  with  respect  to  that  project.  Where 
there  is  more  than  one  qualified  producer,  the 
qualified  producers  shall  allocate  these  expenses 
among  themselves  in  whatever  manner  they 
determine.  With  respect  to  a  particular  property,  the 
total  amount  of  allowed  expenses  may  not  exceed 
twenty  million  dollars. 


two  excluded  items,  joined  by  the 
conjunction  “or,”  and  that  natural  gas 
and  electricity  are  specified  as  fuels 
upon  which  allowed  expenses  may  be 
based.  The  use  of  a  conjunctive  term 
does  not  necessarily  indicate  the  end  of 
a  series  of  items.  Crude  oil  and  refined 
petroleum  products  are  closely  related 
and  the  conjunction  “or”  merely  reflects 
that  fact.  The  provision  in  question  is  a 
general  one  permitting  recoupment  for 
all  costs  not  specifically  excluded. 
Therefore,  the  inclusion  of  natural  gas 
and  electricity  would  have  been  implicit 
if  that  had  been  the  intent  of  the 
regulation. 

Union’s  principal  argument  that  the 
regulation  did  not  intend  to  exclude 
existing  methods  of  powering  boilers  is 
not  persuasive.  The  provisions  of 
§  212.78  are  expressly  designed  to 
permit  recoupment  of  allowed  expenses 
of  EOR  techniques  to  encourage  dieir 
use  and  thereby  advance  the  technology 
of  crude  oil  recovery.  See  44  FR  51148 
(August  30, 1979).  llierefore.  exclusion 
of  the  fuels  that  might  be  utilized  by 
existing  EOR  technology  is  not 
inconsistent  with  the  overall  intent  of 
the  program. 

The  preamble  tp  the  amendments  that 
created  the  program  also  made  it  clear 
that  allowed  expenses  were  determined 
for  each  technique  in  order  to  make  that 
particular  technique  an  attractive 
investment.  There  was  no  intent  to 
imiformly  permit  the  recoupment  of 
identical  expenses  for  all  techniques 
that  come  within  the  program. ‘Union’s 
final  arguments  with  respect  to 
pollution,  conservation  and  reduced 
reliance  on  imports  have  no  support  in 
the  language  of  the  regulations,  or  in  the 
preamble,  that  would  compel  the 
conclusion  that  Item  2(d)  intended  to 
specify  natural  gas  and  electricity  as 
items  on  which  allowed  expenses  might 
be  based. 

Accordingly,  Union  may  not  recoup 
the  cost  of  electricity  used  to  power  its 
surface  boilers  for  steam  generation  in 
connection  with  its  unconventional 
steam  drive  EOR  project. 

Issued  in  Washington,  D.C.,  on  January  6, 
1981. 

Lona  L  Feldman, 

Acting  Assistant  General  Counsellor 
Interpretations  and  Rulings. 

[Interpretation  1981-2] 

To:  Giant  Industries,  Inc. 

*The  preamble  to  the  amendments  implementing 
the  Tertiary  Incentive  Program,  stated: 

In  order  to  permit  producers  to  recoup  costs  on 
the  basis  of  their  self-certifications,  we  have 
reviewed  each  EOR  technique  for  which  self- 
certification  is  permitted  and  identified,  for  each 
technique,  those  items  on  which  allowed  expenses 
should  be  based.  (Emphasis  added.)  (44  FR  51149.] 


Rules  Interpreted:  10  CFR  211.63 
Code:  GCW-AI — Supplier/Purchaser 
Relationship 

Facts 

Giant  Industries,  Inc.  (Giant),  is  a 
small  and  independent  refiner,  within 
the  meaning  of  10  CFR  211.62,  and  is 
therefore  subject  to  the  Mandatory 
Petroleum  Allocation  Regulations  set 
forth  in  10  CFR  Part  211.  On  January  22, 
1979,  Giant  entered  into  a  contract  with 
The  Crude  Company  (T.C.C.),  a  reseller 
of  crude  oil,  for  the  purchase  of 
approximately  two  thousand  barrels  per 
day  of  Powder  River  Basin,  Wyoming, 
sweet  crude  oil.‘  The  agreement 
contained  a  clause  in  paragraph  3 
providing  that  the  contract  would 
“continue  month  to  month  thereafter 
unless  cancelled  by  either  party  giving 
thirty  days  notice.” 

The  contract  also  included  the 
following  provision  in  paragraph  8. 

All  of  the  terms  and  conditions  of  this 
Contract  shall  be  subject  to  the  applicable 
laws,  statutes,  directives,  orders,  rules  and 
regulations  (including  interpretations  thereof) 
of  ail  governmental  authorities  having 
jurisdiction  hereof.  However,  no  present  or 
future  Federal,  State,  County  or  Municipal 
law,  rule,  regulation  or  ordinance  shall  have 
the  efiect  of  perpetuating  the  relationship 
created  hereby  beyond  the  limited  scope  and 
term  contemplated  and  agreed  upon  herein. 
Thus,  it  is  expressly  understood  and  agreed 
hereto  that,  upon  termination  of  this  contract, 
any  crude  oil  supplier/purchaser  relationship 
created  hereby  pursuant  to  the  Department  of 
Energy's  Mandatory  Regulatory 
Administration  shall  be  automatically 
terminated.  If  it  is  deemed  necessary,  the 
parties  hereto  also  agree  to  execute  any  and 
all  written  instruments  required  to  evidence 
the  termination,  by  mutual  relationship 
created  hereby. 

On  June  15, 1979,  T.CC.  notified  Giant 
of  its  intent  to  terminate  Giant’s  crude 
oil  supply  effective  July  15, 1979,  in 
accordance  with  the  termination  clause 
found  in  paragraph  3  of  the  agreement. 
Since  July  15, 1979,  T.C.C.  has  refused  to 
supply  Giant  with  crude  oil. 

Relying  principally  on  Arizona  Fuels 
Corporation,  Interpretation  1979-18,  44 
FR  60266  (October  19, 1979),  Giant 
contends  that  sales  between  it  and 
T.C.C.  gave  rise  to  a  supplier/purchaser 
relationship  pursuant  to  10  CHI  211.63. 
Giant  further  contends  that  the 
termination  clause  contained  in 
paragraph  3  of  the  agreement  does  not 
satisfy  the  consent  requirements 
outlined  in  §  211.63,  and  that  T.C.C. 
must  therefore  continue  to  supply  Giant 
with  crude  oil.  In  its  comments,  T.C.C 


'  The  conUract  was  the  most  recent  in  a  series  of 
contracts,  the  first  of  which  was  effective  in 
October  1977. 


27280 


Federal  Register  /  Vol.  46,  No.  95  /  Monday.  May  18.  1981  /  Rules  and  Regulations 


does  not  dispute  the  existence  of  a 
supplier/purchaser  relationship  with 
Giant  or  the  insufficiency  of  paragraph  3 
asserted  by  Giant.  T.C.C.  contends, 
however,  that  paragraph  8  provides  for  a 
“waiver"  of  any  benefits  of  the  supplier/ 
purchaser  rule  under  a  line  of  authority 
distinct  from  that  relied  on  by  Giant. 
Giant  urges  in  response  that  not  only 
does  T.C.C.  misconstrue  the  agency's 
earlier  interpretations  of  the  term 
“waiver,”  but  that  these  interpretations 
are  not  inconsistent  with  Giant's 
position.  Giant  insists  that  paragraph  8, 
like  paragraph  3,  is  a  termination  clause 
insufficient  on  its  face  to  constitute 
advance  consent  to  terminate  the 
supplier/purchaser  relationship  between 
Giant  and  T.C.C. 

Issue 

Do  provisions  in  the  January  22, 1979. 
contract  between  Giant  and  T.C.C. 
constitute  consent  by  Giant  to  terminate 
their  supplier/purchaser  relationship  in 
accordance  with  10  CFR  211.63(d)(1)? 

Interpretation 

The  termination  clause  contained  in 
paragraph  8  of  the  agreement  between 
Giant  and  T.C.C.  does  not  constitute 
consent  to  terminate  that  supplier/ 
purchaser  relationship  in  accordance 
with  §  211.63. 

The  history  and  purposes  of  the  crude 
oil  supplier/purchaser  rule  have  been 
examined  in  the  past  to  assist  in  the 
application  of  its  provisions.  A  brief 
review  provides  the  proper  framework 
for  the  conclusion  reached  here.  As 
originally  adopted  in  January  1974  *  the 
rule  basically  provided  that  all  contracts 
for  sales,  purchases,  and  exchanges  of 
domestic  crude  oil  in  effect  on 
December  1, 1973,  were  to  be 
maintained  for  the  duration  of  the  crude 
oil  allocation  program.  Section  211.63 
was  amended  on  February  12, 1976,  to 
substitute  January  1, 1976,  for  December 
1. 1973,  as  the  relevant  date  for 
determining  supplier/purchaser 
relationships.  (41  FR  7368  (February  18. 
1976).) 

The  rule  was  promulgated  to  further 
certain  objectives  of  the  Emergency 
Petroleum  Allocation  Act  of  1973 
(EPAA),  as  amended.  Pub.  L  93-159 
(November  27, 1973),®  including,  “[the) 
preservation  of .  .  .the  competitive 
viability  of  independent  refiners,  [andj 
small  refiners.  .  .  .''*  Despite  significant 
changes  in  the  crude  oil  supply  situation. 


*The  rule  was  originally  set  forth  in  10  CFR 
211.64.  39  FR  1924  (January  15. 1974),  but  was 
amended  and  redesignated  10  CFR  211.63  on  May 
10. 1974.  39  FR  17287  (May  14, 1974). 

*15  U.S.C.  751  et  seq.  (1976). 

•EPAA  section  (b)(1)(D). 


the  various  amendments  to  the  supplier/ 
purchaser  rule  have  continued  to  afford 
protection  to  the  small  and  independent 
refiner.  In  the  preamble  to  the  most 
recent  amendments  to  the  rule  issued  on 
August  18, 1980,  the  DOE  stated  its 
general  purpose  for  relaxing  certain 
restrictions  imposed  on  supplier/ 
purchaser  relationships; 

(To)  decrease  regulatory  restrictions  with 
regard  to  supplier/purchaser  relationships,  so 
long  as  the  diminishing  volumes  of  price- 
controlled  crude  oil  currently  being  supplied 
to  small  and  independent  refiners  are 
protected.  In  light  of  this  general  purpose  of 
the  amendment, ...  we  have  determined  to 
loosen  restrictions  on  [waiver  and  advance 
termination]  clauses,  but  in  light  of  small 
refiners '  concerns  we  are  not  eliminating  all 
restrictions.  *  [Emphasis  added.) 

Thus,  the  amended  rule  reaffirms  as  its 
primary  focus  the  protection  of  small 
and  independent  refiners  from 
disruptions  in  their  refinery  operations. 

On  January  22, 1979,  the  date  of  the 
agreement  between  Giant  and  T.C.C., 
ahd.  at  the  time  that  T.C.C.  gave  notice 
and  subsequently  cancelled  its  crude  oil 
deliveries  to  Giant,  §  211.63(b]  provided 
that  all  supplier/purchaser  relationships 
in  effect  under  contracts  for  sales, 
purchases  and  exchanges  of  domestic 
crude  oil  on  January  1, 1976,  were  to 
remain  in  effect  for  the  duration  of  the 
allocation  program  unless  terminated  in 
compliance  with  the  specific  provisions 
of  §  211.63(d). 

Section  211.63(d)(1)  read  in  pertinent 
part: 

Any  supplier/purchaser  relationship 
established  under  paragraph  (b)  of  this 
section  may  be  terminated  as  follows:  (i)  at 
the  option  of  the  purchaser,  as  evidenced  by 
its  written  consent  thereto  together  with 
notice  of  the  termination  date  given  to  the 
producer  provided  all  subsequent  purchasers 
of  the  crude  oil  involved  have  consented  to 
such  termination  in  writing,  *  *  * 

The  August  1980  amendments  to  the 
supplier/purchaser  rule  have  not  altered 
its  application  to  the  facts  in  this  case 
or,  as  noted  above,  its  fundamental 
objective;.®  Giant  has  the  right  to  insist 


‘45  FR  56737  (August  25. 1980).  This  particular 
statement  prefaced  the  description  of  the  proposals 
finally  adopted  relating  to  waiver  and  advance 
termination  clauses. 

‘Section  211.63  was  amended  on  August  18, 1980. 
effective  October  1, 1980.  and  provides  in  relevant 
part: 

(a)  Scope.  This  section  provides  for  the  allocation 
of  crude  oil  produced  in  the  United  States  the  first 
sale  of  which  is  subject  to  the  ceiling  price 
limitations  of  Part  212  of  this  chapter,  other  than 
crude  oil  which  is  the  subject  of  (1)  purchases  and 
sales  made  to  comply  with  {  211.65  of  this  subpart; 
(2)  sales  of  crude  oil  made  pursuant  to  Parts  225  and 
225a,  Chapter  II  of  Title  30  of  the  Code  of  Federal 
Regulations;  (3)  a  sale  to  other  than  a  reseller,  small 
refiner  or  independent  refiner;  and  (4)  the  first  sale 
of  any  domestic  crude  oil  produced  and  sold  from  a 


that  its  supply  of  crude  oil  be  continued 
without  interruption.  The  option  to 
terminate  this  supply  relationship  in 
§  211.63(d)(l)(i)  belongs  to  the  purchaser 
alone,  based  in  part  upon  the 
recognition  of  the  pressure  that 
suppliers  may  apply  by  conditioning  a 
supply  agreement  on  the  purchaser's 
advance  consent  to  terminate.® 

In  Arizona  Fuels  Corporation,  supra, 
the  DOE  concluded  that  the  purchaser 
may  waive  its  option  to  terminate  by 
giving  its  advance  consent  but  only  if 
the  express  regulatory  requirements  set 
forth  in  §  211.63(d)(l)(i)  are  satisfied. 
The  agreement  in  question  contained  a 
clause  providing  for  written  notice  a 
minimum  of  sixty-five  days  prior  to 
cancellation.  Since  no  specific 
termination  date  was  indicated,  the 
termination  clause  was  found  to  be 
insufficient  on  its  face  to  constitute 
consent. 

T.C.C.  does  not  dispute  that,  in  failing 
to  provide  a  speci^c  termination  date. 


property  from  which  domestic  crude  oil  was  not 
produced  and  sold  prior  to  January  1, 1976. 

(b)  General  rule.  (1)  All  supplier/purchaser 
relationships  with  respect  to  crude  oil  within  the 
scope  of  paragraph  (a)  of  this  section  which  were  in 
effect  under  contracts  for  sales,  purchases  and 
exchanges  of  domestic  crude  oil  on  January  1, 1976 
shall  remain  in  effect  for  the  duration  of  this 
program;  provided  however,  that  any  such  supplier/ 
purchaser  relationship  to  which  this  section  is 
applicable  may  be  terminated  as  provided  in 
paragraph  (d)  of  this  section. 

(2)  Once  any  first  sale,  purchase  or  exchange  of 
domestic  crude  oil  is  made  which  is  exempt  from 
this  rule  pursuant  to  paragraph  (a)(4)  of  this  section, 
or  once  the  sale,  purchase  or  exchange  of  any 
domestic  crude  oil  that  has  at  anytime  been  the 
subject  of  a  supplier/purchaser  relationship  under 
paragraph  (b)(1)  of  th's  section  is  made  in 
accordance  with  this  section  to  a  firm  that  was  not 
the  purchaser  thereof  on  January  1, 1976,  or  has  not 
continued  to  purchase  that  crude  oil  without 
interruption  since  December  31, 1975,  a  supplier/ 
purchaser  relationship  between  the  seller  and 
purchaser  shall  be  established  thereafter  under  this 
section  as  though  it  had  been  in  effect  on  January  1, 
1976. 

(d)  Termination  of  supplier/purchaser 
relationships.  Any  supplier/purchaser  relationship 
established  under  paragraph  (b)  of  this  section  may 
be  terminated  as  follows: 

(1)  Mutual  Consent,  (i)  A  purchaser  and  supplier 
may  mutually  agree  to  terminate  their  relationship, 
as  evidenced  by  their  written  consent  thereto, 
together  with  notice  of  the  termination  date,  if  all 
subsequent  purchasers  of  the  crude  oil  involved  that 
have  a  supplier/purchaser  relationship  with  respect 
to  such  crude  oil  have  consented  to  such 
termination  in  writing; 

(ii)  With  respect  to  any  new  supplier/purchaser 
relationship  created  after  September  30. 1980,  other 
than  a  relationship  created  pursuant  to  paragraph 
(d)(3)  of  this  section,  a  purchaser  and  supplier  may 
mutually  agree  to  terminate  their  relationship,  as 
evidenced  in  a  contract  entered  into  on  or  after 
October  1, 1980,  expressly  waiving  the  requirements 
of  paragraphs  (b)  and  (c)  of  this  section  or  providing 
for  the  termination  of  a  supplier/purchaser 
relationship. 

’45  FR  56732.  56735  (August  25. 1980). 
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paragraph  3  of  the  contract  is  similarly 
deficient  and  therefore  does  not 
constitute  consent  to  terminate  under 
§  211.63(d)(l](i).  However,  it  argues  that 
the  second  sentence  in  paragraph  8 
operates  as  a  waiver  of  any  rights 
otherwise  available  under  the  rule  and 
precludes  application  of  the  restrictive 
provisions  of  §  211.63(d].  In  support  of 
its  position,  T.C.C.  cites  three 
interpretations  issued  by  the  DOE  or  a 
predecessor  agency  which  it  contends  ' 
permit  crude  oil  purchasers  to  waive  the 
benefits  of  the  rule  completely.  See  The 
Permian  Corporation  [Permian), 
Interpretation  1978-45,  43  FR  34436 
(August  4, 1978):  Alaska  Petrochemical 
Co.  (Alpetco),  Interpretation  1978-1, 43 
FR  5797  (February  10, 1978);  and  State  of  , 
Alaska,  Interpretation  1977-7, 42  FR  i 
31143  (June  20. 1977). 

T.C.C.  is  not  correct.  All  three 
interpretations  involved  the  validity  of 
agreements  incorporating  the 
purchaser’s  advance  consent  and  are 
distinguishable  on  their  facts.  Moreover, 
they  did  not  conclude  that  the  purchaser 
could  waive  its  right  to  consent  to 
terminate  the  supplier/purchaser 
relationship. 

By  consenting  in  advance  to  a 
termination  of  the  supplier/purchaser 
relationship,  the  purchaser  is  waiving  its 
right  to  continued  supplies  of  crude  oil. 
The  vehicle  provided  by  the  regulations 
for  effecting  such  a  waiver  is  the 
purchaser’s  option  to  terminate.  By 
requiring  that  this  option  be  exercised  in 
strict  accordance  with  §  211.63(d),  the 
DOE  protects  the  purchaser  from  the 
unexpected  interruption  of  its  crude  oil 
supplies  at  the  discretion  of  its  supplier. 

A  purchaser’s  advance  consent  to 
terminate  is  a  limited  waiver  of  its  rights 
and  the  only  waiver  allowed  under  the 
rule  as  it  applies  to  supplier/purchaser 
relationships  entered  into  before 
October  1, 1980. 

Accordingly,  Arizona  Fuels  is 
dispositive  of  the  present  case. 

Paragraph  8  of  the  agreement  between 
Giant  and  T.C.C.  fails  to  specify  a 
termination  date  and  as  a  consequence 
Giant  has  not  affirmatively  consented  to 
termination  of  that  relationship  in  a 
manner  consistent  with  the  strict 
requirements  of  §  211.63(d)(l)(i). 
Therefore,  the  provisions  in  paragraph  8 
do  not  constitute  consent  by  Giant  to  a 
termination  of  its  supplier/purchaser 
relationship  with  T.C.C.  in  accordance 
with  §  211.63(d)(1). 

Issued  in  Washington,  D.C.,  on  January  6. 
1981. 

Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 


(Interpretation  1981-3] 

To:  Eason  Oil  Company 
Regulation  Interpreted:  10  CFR  212.78 
Code:  GCW — ^PI — ^DeBnition  of  Qualified 
Producer;  Tertiary  Incentive  Crude 
Oil  Program 

Facts 

Eason  Oil  Company  (Eason)  is  a 
producer  of  crude  oil  as  that  term  is 
defined  at  10  CFR  212.31.  Eason  owns 
crude  oil  production  and  intends  to 
participate  in  a  qualified  tertiary 
enhanced  oil  recovery  (EOR)  project 
under  the  Tertiary  Incentive  ftogram.* 

Under  the  terms  of  a  proposed 
agreement.  Firm  X  will  convey  to  Eason 
all  or  part  of  a  working  interest  owned 
by  Firm  X  in  a  property  on  which  an 
EOR  project  is  presently  being 
conducted  or  will  soon  be  initiated.  The 
working  interest  conveyed  to  Eason  will 
constitute  a  property  interest  under 
applicable  State  law,  and  will  give 
Eason  the  option  to  receive  in  kind  its 
proportionate  share  of  the  crude  oil 
produced  from  the  project  or  to  receive 
its  share  of  the  proceeds  &om  the  sale  of 
such  crude  oil.  Although  Eason’s 
ownership  interest  in  the  tertiary  EOR 
project  will  be  of  limited  duration,  it  will 
extend  beyond  the  period  of  crude  oil 
price  regulation.  The  agreement  between 
Eason  and  Firm  X  will  also  provide  for  a 
portion  of  the  recoupable  allowed 
expenses  of  the  project  to  be  attributed 
to  Eason  pursuant  to  §  212.78(c)  and 
recovered  through  sales  of  Eason’s 
otherwise  price  controlled  crude  oil  at . 
uncontrolled  prices  as  permitted  by 
§  212.78(a)(2).  Under  the  agreement. 

Firm  X  will  receive  the  tertiary  incentive 
revenue  from  such  sales  and  pay  a 
portion  of  that  revenue  to  Eason  as  a 
fee. 

In  its  submission,  Eason  emphasizes 
that  it  will  fulfill  a  principal  objective  of 
the  Tertiary  Incentive  Program  by 
contributing  to  the  initiation  or 
expansion  of  the  project.  Eason  also 
states  that  the  transaction  with  Firm  X 
will  not  in  any  way  result  in  greater 


'  Effective  January  28, 1981, 12:01  a.m.,  all  crude 
oil  and  reHned  petroleum  products  were  exempted 
from  the  price  and  allocation  controls  adopted 
pursuant  to  the  Emergency  Petroleum  Allocation 
Act  of  1973,  as  amended.  Pub.  L  No.  93-159 
(November  27, 1973},  15  U.S.C.  751  et  seq.  (1976),  by 
Executive  Order  No.  12287, 46  FR  9909  (January  30, 
1981).  Because  the  regulations  permit  a  producer  to 
recertify  crude  oil  which  was  sold  prior  to  Executive 
Order  No.  12287,  and  to  recover  its  allowed 
expenses  in  February  and  March  1981,  respectively, 
by  recertifying  price  controlled  crude  oil  sold  in 
December  1980  and  January  1981,  respectively,  it  is 
appropriate  to  consider  the  question  raised  in 
Eason's  request  for  interpretation.  See  Ruling  1981- 
1,  (issued  February  12, 1981). 


benefits  to  the  parties  than  the  program 
intended.  Eason  therefore  requests  an 
interpretation  that  the  interest  which  it 
intends  to  acquire  will  fulfill  the 
requirement  that  a  qualified  producer 
possess  an  interest  in  the  property  on 
which  the  project  is  located. 

Issue 

Would  Eason  be  a  qualified  producer 
as  defined  in  §  212.78(c)  based  upon  its 
proposed  acquisition  of  a  working 
interest  of  limited  duration  in  a  qualified 
EOR  project? 

Interpretation 

Eason  would  be  a  qualified  producer 
as  that  term  is  defined  in  §  212.78(c),  as 
a  result  of  its  proposed  acquisition  of  a 
working  interest  in  the  property  on 
which  the  project  is  located. 

The  Tertiary  Incentive  Program  set 
forth  in  §  212.78  permits  a  qualified 
producer  to  sell  crude  oil  which  would 
otherwise  be  subject  to  a  ceiling  price  at 
uncontrolled  prices  in  order  to  recover 
recoupable  allowed  expenses  of  a 
qualified  tertiary  EOR  project.  The 
regulations  governing  the  program  also 
permit  recoupable  allowed  expenses  to 
be  attributed  only  to  a  qualified 
producer,  and  only  a  producer  to  whom 
such  expenses  are  attributable  may  sell 
otherwise  controlled  crude  oil  at 
uncontrolled  prices.  Section  212.78(c) 
defines  qualified  producer,  in  pertinent 
part,  as  "a  producer  that  possesses  an 
interest  in  the  property  on  which  the 
project  is  located[.]" 

In  Barber  Oil  Corporation, 
Interpretation  1980-22,  45  FR  61563 
(September  16, 1980)  the  Department  of 
Energy  (DOE)  interpreted  the  definition 
of  qualified  producer  to  permit  Barber  to 
obtain  a  working  interest  in  a  property 
that  produced  price  controlled  crude  oil 
even  though  that  interest  was  only  for 
the  remaining  period  of  price  controls 
and  for  the  specific  purpose  of  gaining 
access  to  such  crude  oil  and  selling  it  at 
uncontrolled  prices  to  recoup  tertiary 
EOR  expenses.  That  interpretation  was 
based  on  the  fact  that  Barber  fulfilled 
the  requirements  of  §  212.78,  including 
ownership  of  an  interest  in  a  property 
on  which  the  EOR  project  was  located 
and  ownership  of  a  producing  interest  in 
the  tertiary  incentive  crude  oil  property. 
Having  thus  qualified,  the  duration  and 
purpose  of  its  working  interest  in  the 
price  controlled  crude  oil  properW  did 
not  affect  Barber's  participation  in  the 
Tertiary  Incentive  Program. 

The  working  interest  to  be  acquired 
by  Eason  satisfies  the  definition  of  a 
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qualified  producer  because  it  constitutes 
an  interest  in  property  under  the 
applicable  State  law  and  because  it  is 
an  interest  in  the  property  on  which  the 
EOR  project  will  be  located.  Although 
the  interest  will  be  for  a  limited  period 
of  time,  and  will  be  acquired  by  Eason 
for  the  purpose  of  permitting  Firm  X  to 
recoup  allowed  expenses  of  the  EOR 
project,  these  aspects  of  the  transaction 
do  not  a^ect  Eason’s  status  as  a 
qualified  producer.  Eason  may  sell 
tertiary  incentive  crude  oil  and  use  the 
revenues  received  without  further 
restriction.  This  is,  of  course,  dependent 
on  Eason’s  compliance  with  all  other 
requirements  of  the  definition  of 
qualified  producer. 

The  DOE  specifically  expressed  its 
intent  not  to  impose  limitations  with 
respect  to  the  disposition  of  expenses 
recouped  through  the  sale  of  tertiary 
incentive  crude  oil.  The  preamble  to  the 
regulations  establishing  the  Tertiary 
Incentive  Program  stated: 

Participating  producers  with  respect  to  a 
particular  project  may  attribute  the 
recoupable  allowed  expenses  among 
themselves  in  whatever  proportion  they 
determine,  regardless  of  their  actual  interest 
in  the  project.  This  flexibility  will  permit 
participants  in  a  project  to  agree  upon 
internal  business  arrangements  with  minimal 
governmental  interference. 

(44  FR  51148,  51149  (August  30, 1979).) 

Accordingly,  the  acquisition  by  Eason 
of  the  proposed  working  interest  in  the 
property  on  which  the  EOR  project  is 
located  will  satisfy  the  requirement  of 
§  212.78(c)  that  a  qualified  producer 
must  possess  an  interest  in  the  property 
on  wUch  a  project  is  located. 

Issued  in  Washington,  D.C.,  on  February 
13, 1981. 

Lona  L  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Rulings. 

[Interpretation  1981-4] 

To:  Shell  Oil  Company 
Regulation  Interpreted:  10  CFR  212.78 
Code:  GCW — PI — ^Tertiary  Incentive 
Crude  Oil  Program:  Definition  of 
Qualified  Tertiary  Enhanced 
Recovery  Project 

Facts 

Shell  Oil  Company  (Shell)  is  a  crude 
oil  producer  subject  to  the  Mandatory 
Petroleum  Price  Regulations  of  the 
Department  of  Energy  (DOE)  at  10  CFR 
Part  212,  Subpart  D.  Shell  is  presently 
evaluating  a  large  scale  tertiary 
enhanced  oil  recovery  (EOR)  project  on 
the  Denver  Unit,  a  single  property  under 
DOE  regulations  (a  “DOE  property") 
which  is  located  in  the  Wasson  (San 
Andres)  Field  in  West  Texas.  Tlie 


project  employs  a  miscible  fluid 
displacement  (flooding)  technique  which 
will  produce  approximately  280  million 
additional  barrels  of  crude  oil  from  the 
unit.  Shell  also  has  price  controlled 
crude  oil  production  on  properties  other 
than  the  Denver  Unit  that  may  be  sold  at 
uncontrolled  prices  under  §  212.78  to 
recoup  certain  expenses  of  the  EOR 
project.  ‘ 

TTie  Denver  Unit  Project  employs  COa 
as  an  injectant  fluid.  However,  full  scale 
implementation  will  require  a  larger 
volume  of  COa  than  is  presently 
available  to  Shell.  Shell  has  located  a 
potential  source  of  the  required  COa  on 
eight  DOE  properties  in  southern 
Colorado  (the  “soiu’ce  properties’’), 
consisting  of  seven  properties  at 
McElmo  Dome  and  one  at  Doe  Canyon. 
Test  wells  on  the  source  properties 
indicate  that  they  will.produce  COa  in 
the  volume  and  of  the  quality  required. 
Shell  proposes  to  drill  production  wells 
on  the  source  properties  and  to 
construct  a  500  mile  pipeline  to  transport 
the  COa  from  these  properties  to  the 
Denver  Unit.  Thirteen  separate  facilities 
will  be  constructed  on  the  source 
properties  to  dehydrate  the  COa  and 
pressurize  it  to  2000  psi  for  transport 
through  the  pipeline. 

In  its  request  for  interpretation.  Shell 
asserts  that  the  eight  COa  source 
properties  and  the  Denver  Unit,  a  single 
property,  constitute  an  EOR  project  of 
nine  properties.  Shell  therefore  argues 
that  allowed  expenses  may  be  generated 
on  each  of  the  nine  properties  and 
recouped  through  sales  of  tertiary 
incentive  crude  oil.  In  support  of  its 
request.  Shell  emphasizes  that  under 
§  212.78  an  EOR  project  may  encompass 
more  than  one  DOE  property.  Shell 
acknowledges  that  the  EOR  technique 
concerned  is  being  applied  only  on  the 
Denver  Unit  and  Aat  the  Denver  Unit 
Project  will  not  produce  crude  oil  from 
the  COa  source  properties.  According  to 
the  request.  Shell  owns  the  right  to 
produce  crude  oil  from  the  source 
properties  but  has  never  produced  crude 
oil  from  them  and  does  not  presently 
intend  to  do  so.  Nevertheless,  Shell 
contends  that  the  source  properties  are 


'Elective  January  28, 1981, 12:01  a.m.,  all  crude 
oil  and  reSned  petroleum  products  were  exempted 
from  the  price  and  allocation  controls  adopted 
pursuant  to  the  Emergency  Petroleum  Allocation 
Act  of  1973,  as  amended.  Pub.  L  No.  93-l.'>9 
(November  27, 1973),  15  U.S.C.  {  751  et  seq.  (1976), 
by  Executive  Order  No.  12287, 48  FR  9909  (January 
30, 1981).  Because  the  regulations  permit  a  producer 
to  recertify  crude  oil  which  was  sold  prior  to 
Executive  Order  No.  12287,  and  to  recover  its 
allowed  expenses  in  February  and  March  1981, 
respectively,  by  recertifying  price  controlled  crude 
oil  sold  in  December  1980  and  January  1981, 
respectively,  it  is  appropriate  to  consider  the 
question  raised  in  Shell's  request  for  interpretation. 
See  Ruling  1981-1,  (issued  February  12, 1981). 


part  of  the  Denver  Unit  Project  because 
they  are  needed  to  provide  the  volumes 
of  CO2  required  for  implementation  of 
the  EOR  technique  being  applied  there. 

Issue 

Are  Shell’s  CO2  source  properties  part 
of  a  qualified  tertiary  enhanced 
recovery  project,  as  that  term  is  defined 
in  §  212.78(c)? 

Interpretation 

The  source  properties  which  supply 
CO2  for  Shell’s  Denver  Unit  tertiary  EOR 
project  are  not  part  of  the  qualified 
tertiary  enhanced  recovery  project,  as 
that  term  is  defiined  in  §  212.78(c). 

The  Tertiary  Incentive  Program  is  set 
forth  in  §  212.78  and  is  designed  to 
stimulate  increased  domestic  crude  oil 
production  and  to  promote  the 
advancement  of  EOR  technology.  44  FR 
51148  (August  30, 1979).  The  program 
provides  a  financial  incentive  for 
implementation  of  certain  high  risk  EOR 
projects  by  permitting  investors  in  such 
projects  to  recoup  seventy-five  percent 
of  certain  project  expenses  which  have 
been  incurred,  paid  and  reported. 

The  program  permits  recoupment  of 
allowed  expenses  by  a  qualified 
producer  of  price  controlled  crude  oil 
when  that  producer  possesses  an  ' 
interest  in  the  property  on  which  the 
EOR  project  is  located.  Recoupment  is 
accomplished  by  implementing 
§  212.78(a)(2)  which  provides  that  first 
sales  of  crude  oil  by  or  for  the  behalf  of 
the  qualified  producer  are  not  subject  to 
the  ceiling  price  limitations  of  10  CFR 
Part  212,  Subpart  D.  With  respect  to 
such  sales,  the  excess  of  the  market¬ 
clearing  price  over  the  otherwise 
applicable  ceiling  price,  less  any  ad 
valorem,  severance  or  windfall  profit 
tax  attributable  to  this  excess, 
constitutes  tertiary  incentive  revenue 
and  represents  the  recoupment  of 
project  expenses.  Section  212.78(a)(2) 
provides  that  tertiary  incentive  revenue 
from  such  sales  may  not  exceed  the 
recoupable  allowed  expenses 
attributable  to  that  producer. 

“Qualified  tertiary  enhanced  recovery 
project”  is  defined  in  §  212.78(c)  as  “a 
project  for  the  recovery  of  crude  oil,  to 
the  extent  that  such  project  involves  the 
application  of  an  enhanced  oil  recovery 
technique;  provided  that,  with  respect  to 
that  project,  a  producer  has  complied 
with  the  requirements  of  either 
subsection  (d)(1)  or  (e)(1)  of  this  section, 
whichever  is  applicable.”  (Emphasis 
added).^Thus,  Shell  may  recoup  its 


'Section  212.78(d)(1)  and  (e)(1)  provide  for 
certification  of  aelf-certifiable  EOR  projects  and  all 
other  EOR  projects,  respectively.  The  miscible  fluid 

Continued 
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allowed  expenses  provided  they  are 
incuiTed  in  the  application  of  an 
enhanced  oil  recovery  technique. 

Although  the  appendix*  to  S  212.78 
specifies  that  costs  of  injected  fluids  are 
allowed  expenses  of  a  miscible  fluid 
flooding  technique.  Shell’s  submission 
does  not  address  the  question  of 
whether  COt  production  expenses  might 
qualify  under  this  item.  Instead,  Shell 
seeks  to  include  its  eight  source 
properties  within  the  scope  of  its  Denver 
Unit  Project  which  would  then  consist  of 
nine  DOE  properties  instead  of  only  the 
Denver  Unit  The  efiect  of  establishing 
nine  properties  as  the  project  area  is 
that  Shell  would  then  be  entitled  to 
generate  allowed  expenses  from  each  of 
the  nine  properties  up  to  a  maximum  of 
twenty  million  dollars  per  property.* 

Shell  has  failed  to  examine  fully  the 
criteria  governing  the  inclusion  of  a 
property  in  an  EOR  project  Under 
§  212.78,  a  property  or  a  portion  of  a 
property  may  become  part  of  an  EOR 
project  if  the  application  of  an  enhanced 
oil  recovery  tec^que  to  that  property 
or  portion  of  a  property  is  designed  to 
result  in  crude  oil  production.  'Thus,  both 
the  intended  recovery  of  crude  oil  and 
the  application  of  an  enhanced  oil 
recovery  technique  are  required  before  a 
property  or  portion  or  a  property  can  be 
designated  as  a  qualified  tertiary 
enhanced  recovery  project  In  Shell’s 
case,  the  COt  production  operations  will 
not  yield  crude  oil  on  the  source 
properties.  In  fact,  Shell  has  never 
produced  crude  oil  on  the  source 
properties  and  has  stated  that  it  does 
not  presently  intend  to  do  so.  The  role  of 
the  source  properties,  with  respect  to  the 
Denver  Unit  Project,  is  to  produce  a 
volume  of  COt  which  will  then  be 
transported  to  and  used  on  the  Denver 
Unit  No  EOR  techniques  are  used  on  ' 
the  source  properties.  As  stated  in  the 
definition  of  a  qualified  tertiary 
enhanced  recovery  project  a  project  is 
qualified  only  to  the  extent  that  it 
involves  the  application  of  an  EOR 
technique  for  recovery  of  crude  oil. 

Thus,  the  project  extends  to  those 
properties  or  parts  of  properties  where 
the  technique  is  applied  for  the  recovery 
of  crude  oil.  Recoupment  of  allowed 
expenses  up  to  the  twenty  million  dollar 
limitation  relates  to  only  those 
properties  or  parts  of  properties. 

displacement  or  flooding,  technique  of  Shell't 
Denver  Unit  Project  is  defined  in  1 212.78(c)  aa  a 
aelf-certifiable  technique. 

'Allowed  expense  is  defined  in  1 212.78(c).  in 
part  as  “aeventy-five  percent  of  an  expense  listed 
.  .  .  in  the  appendix  to  this  section  [.]” 

*The  definition  of  allowed  expense  provides,  in 
part:  “With  respect  to  a  particular  property,  the 
total  amount  of  allowed  expenses  may  not  exceed 
twenty  million  dollars.”  i  212.78(c). 


The  source  properties  may  be 
essential  for  their  capacity  to  produce 
the  needed  volume  of  COa,  but  they  do 
not  come  within  the  scope  of  the  EOR 
project  As  a  prerequisite  to  recovering 
the  cost  of  the  COi  produced  on  the 
source  properties,  ^ell  must  relate  that 
expense  to  a  project  property  where  its 
EOR  technique  is  applied.  Under  the 
facts  presented,  seventy-five  percent  of 
die  cost  of  COt  supplied  by  the  source 
properties  to  be  used  as  an  injectant 
fluid  may  be  recouped  by  Shell  as  an 
allowed  expense  of  the  Denver  Unit 
property,  if  the  full  cost  has  been 
incurred  paid  and  reported. 

Accordingly,  the  ei^t  COa  source 
properties  are  not  induded  in  Shell’s 
Denver  Unit  Project  because  the  EOR 
technique  concerned  is  not  applied  on 
those  properties  for  the  recovery  of 
crude  oil  as  required  by  the  definition  of 
a  qualified  tertiary  enhanced  recovery 
project  in  §  212.78(c]. 

Issued  in  Washington,  D.C  on  February  13, 
1981. 

Lona  L  Feldman, 

Assistant  General  Counsel  for  Interpretations 
ondRuIings. 

[Interpretation  1981-5] 

To:  ENPEX  Coix>oration 
Regulation  Interpreted:  {  212.78 
C^e:  GCW — PI— Tertiary  Incentive 
Crude  Oil 

Facts 

ENPEX  Corporation  (ENPEX),  is  a 
crude  oil  producer  that  was  subject  to 
the  provisions  of  10  CFR  Part  212, 
Subpart  D.*  As  part  of  its  operations, 
ENPEX  operates  a  qualified  tertiary 
enhanced  oil  recovery  project  (EOR 
project),  an  unconventional  steam  drive 
project,  in  Maverick  County,  Texas.  The 
Maverick  County  project  is  operated  in 
partnership  with  an  individual.  Mr.  Ray 
M.  Southworth,  an  individual 
leaseholder.*  During  the  initial  stages  of 

'  Executive  Order  12287, 48  FR  9909  Usnuary  30, 
1981)  exempted  ell  crude  oil  end  reflned  petroleum 
products  hom  dte  price  end  elloceticm  controls 
edopted  pursuent  to  the  Emergency  Petroleum 
AUocstioa  Act  of  1973.  es  emended  (15  U.S.C  751  et 
seq.).  This  Order  wes  effective  et  12:01  ejn.,  Jenueiy 
28, 1981.  Beceuse  the  reguletions  pennit  e  pr^ucer 
to  recertihr  crude  oil  which  wes  sold  prior  to 
Executive  Order  No.  12287,  end  to  recover  its 
ellowed  eiqwnses  in  Fefaruery  end  Merch  1981, 
respectively,  by  recertifying  price  cxmtrolled  crude 
oil  sold  in  December  1980  end  Jenuery  1981, 
respectively,  it  is  eppropriete  to  consider  the 
question  reised  in  ENP^s  request  for 
interpretetion.  See  Ruling  1981-1. 48  FR  12945 
Februery  la  1981  (issued  Februsry  12. 1981). 

'Beceuse  of  the  finendel  burdens  entailed  in  the 
project  ENPEX  stetes  thet  it  entered  into  en 
egreement  srith  Superior  Oil  Company.  Pursuant  to 
that  agreement  ENFEX  and  Southworth  were 
requir^  to  transfer  a  30  pment  working  interest  in 
the  total  leasehold  to  Su^rior,  in  return  for  en 


the  project,  ENPEX  will  receive  no  fee  or 
profit  in  its  role  as  oi>erator  of  the 
project 

As  part  of  the  Maverick  County 
project  ENPEX  will  use  a  fluidized-bed 
coal  steam  generator.  ENPEX  states  that 
it  has  encountered  difficulties  in 
arranging  financing  for  the 
nonrecoupable  share  of  the  generator. 
Therefore  ENI^  arranged  supplier 
financing  of  the  noiuecoupable  share  of 
the  generator  with  the  supplier,  that 
guaranteed  the  performance  of  the 
fluidized-bed  steam  generator  through 
the  supplier’s  financing  of  the  generator. 
ENPEX  states  that  it  will  also  enter  into 
a  contract  for  coal  to  operate  the 
generator.  ENPEX  states  that  it  is  not  a 
normal  business  practice  to  fully  prepay 
a  coal  contract  since  performance  by  the 
coal  operator  cannot  be  guaranteed 
unless  partial  payment  is  withheld 
contingent  upon  the  delivery  of  the  coaL 

Issue 

Must  the  full  value  of  an  expense,  of 
which  75  percent  is  an  "allowed 
expense,**  be  incurred  and  actually  paid 
by  the  qualified  producer  of  an  EOR 
project  prior  to  recoupment  of  75  percent 
of  that  e^ense  as  a  recoupable  allowed 
expense  under  1 212.78? 

Interpretation 

Pursuant  to  §  212.78,  an  expense,  of 
which  75  percent  is  an  "allowed 
expense."  must  be  incurred,  paid,  and 
reported  by  the  qualified  producer  of  an 
EOR  project  prior  to  recoupment  of  75 
percent  of  that  expense  by  the  producer 
as  a  recoupable  allowed  expense.  Thus, 
in  order  for  a  qualified  producer  of  a 
qualified  tertiary  enhanced  recovery 
project  to  recoup  $750,0(X)  of  expense, 
that  producer  must  have  incurred  and 
paid  $1  million  of  that  expense. 

"Allowed  expense”  is  defined  in 
I  212.78(c): 

. . .  seventy-five  percent  of  an 
environmental  expense  or  seventy-five 
percent  of  an  engineering  and  laboratory 
expense  or  seventy-five  percent  of  an 
expense  listed  either  in  &e  appendix  to  this 
section  or  in  an  order  issued  pursuant  to 
either  subsection  (e)  (2)  or  (e)  (3)  of  this 
section:  provided  that  an  allow^  expense 
may  not  be  based  on  an  expense  incurred 
and  paid  prior  to  August  22, 1979. . . . 

“Recouitable  allowed  expenses”  are 
defined  in  1 212.78(c)  as: 

. . .  those  allowed  expenses  that  have  been 
paid  and  reported  pursuant  to  subsection  (h) 

esUamted  S7  million  of  crude  oil  to  be  used  in  the 
recovery  of  the  estimated  allowed  expenses 
incurred  in  the  oonstrection  end  operethm  of  die 
project  During  the  initial  stages  of  the  project 
ENPEX  will  receive  no  fee  or  profit  in  its  rde  as 
operator  of  the  project 
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of  this  section  and,  with  respect  to  a 
particular  producer,  those  allowed  expenses 
that  are  attributable  to  that  producer; 
provided  that  (1)  such  expenses  that  are 
incurred  and  paid  prior  to  December  29, 1980, 
are  incurred  in  arm's-length  transactions  and 
for  fair  market  value,  or  such  expenses 
that  are  incurred  or  paid  on  or  after 
December  29, 1980,  are  incurred  in  arm's- 
length  transactions  or  do  not  exceed  the  price 
that  the  producer  would  have  paid  in  an 
arm's-length  transaction. 

In  its  submission,  ENPEX  alleges  that 
the  definitions  of  “allowed  expense” 
and  “recoupable  allowed  expenses” 
only  require  a  qualified  producer  to 
incur  end  pay  100  percent  of  the  allowed 
expense  prior  to  recouping  that  expense. 
ENPEX  argues  that  a  producer  may  only 
recover  allowed  expenses.  Thus,  ENPEX 
contends  that,  since  an  allowed  expense 
constitutes  75  percent  of  certain 
expenses  incurred  in  a  qualified  project, 
the  definitions  of  "allowed  expense” 
and  “recoupable  allowed  expenses” 
mean  that  a  qualified  producer  must  pay 
only  100  percent  of  the  allowed 
expense”  as  a  condition  for  the  full 
recovery  of  those  allowed  expenses. 

ENP^’s  analysis  of  the  terms 
“allowed  expense”  and  “recoupable 
allowed  expenses”  is  incorrect.  While 
the  definition  of  the  term  “allowed 
expense”  does  not  expressly  state  that 
an  expense.  75  percent  of  which  is 
“allowed,”  must  be  incurred  and  paid, 
the  regulatory  history  and  framework 
compel  the  conclusion  that  such 
expenses  must  be  incurred  and  paid. 

It  is  clear  that  the  underlying  expense, 
of  which  an  “allowed  expense”  is  a 
percentage,  must  be  quantifiable. 
Otherwise  a  percentage  of  that  expense 
could  not  be  obtained.  While  an 
“incurred”  expense  may  be  measurable, 
the  regulatory  history  of  S  212.78  does 
not  suggest  that  the  underlying  expense, 
of  which  an  “allowed  expense”  is  a 
percentage,  could  merely  be  incurred, 
rather  than  incurred  and  paid. 

The  proposed  §  212.78  (44  FR 18677, 
March  29, 1979]  only  used  the  term 
“incurred”  to  describe  expenses. 
Commenters  raised  questions 
concerning  the  meaning  of  “incurred.”  In 
order  to  clarify  this  aspect  of  the 
regulations,  wherever  the  term 
“incurred”  had  been  used,  the  final 
regulation  specified  that  the  expense 
had  to  be  incurred  and  paid.  Thus,  DOE 
would  not  have  provided  that  the 
underlying  expense,  of  which  an 
“allowed  expense”  is  a  percentage, 
would  merely  have  to  be  incurred  but 
not  paid,  especially  without  expressly 
drawing  attention  to  a  differing 
treatment. 

The  preamble  to  the  final  regulation, 
moreover,  explicitly  indicated  that  the 


underlying  expense  had  to  be  paid.  The 
preamble  noted; 

Recoupable  allowed  expenses  are  the 
“allowed  expenses”  for  a  particular 
tertiary  project  that  have  actually  been 
paid  and  reported  to  ERA  pursuant  to 
the  applicable  provisions  of  this 
program.  (Allowed  expenses  are 
seventy-five  percent  of  certain  expenses 
paid  after  August  21, 1979.)  [Emphasis 
added.]  (44  FR  51148,9  (August  30, 

1979}.) 

Later,  in  generally  describing  the 
tertiary  incentive  program  the  preamble 
to  an  amendment  to  the  program  on  an 
unrelated  issue  stated: 

This  program  permits  producers  to  sell 
at  market  prices  crude  oil  that  would 
otherwise  be  subject  to  lower  tier  or 
upper  tier  ceiling  price  limitations  as 
long  as  the  tertiary  incentive  revenue 
fit)m  such  sales  does  not  exceed 
seventy-five  percent  of  the  money  that 
the  producer  has  spent  on  certain 
expenses  associated  with  EOR  projects. 
45  FR  40106  (June  13, 1980]  (Emphasis 
added].) 

Thus,  the  regulatory  history  and 
fi'amework  demonstrate  the  agency’s 
intent  to  permit  a  percentage  recovery  of 
costs  only  after  such  costs  have  been 
incurred,  fully  paid,  and  reported.  No 
language  in  the  definitions  or  the 
preambles  demonstrates  a  contrary 
purpose. 

However.  ENPEX  also  asserts  that 
even  if  it  is  incorrect  in  its  interpretation 
of  the  term  “allowed  expense,”  it  should 
be  able  to  recoup  75  percent  of  the  full 
value  of  a  good  or  service  as  allowed 
expenses  if  it  enters  into  an  agreement 
with  a  supplier  through  a  supplier 
financing  agreement  or  through  a 
guaranteed  note,  to  pay  the  additional 
25  percent  of  the  expense  either  upon 
delivery  of  the  item,  or  at  some  later 
date. 

Although  the  financing  agreement 
described  by  ENPEX  would  certainly 
benefit  both  ENPEX  and  the  operators  of 
the  EOR  project,  a  financing  agreement 
or  guaranteed  note  is  not  considered 
actual  payment  under  $  212.78.  The 
agency  addressed  the  difierence 
between  actual  payment  and  an 
obligation  to  pay  in  a  preamble  to 
amendments  to  the  tertiary  incentive 
program.  The  agency  stated  at  45  FR 
40106,7  at  note  1  (June  13, 1980): 

The  definitions  of  allowed  expense 
and  recoupable  allowed  expense  do 
establish  as  a  condition  precedent  to  the 
recovery  of  an  expense  Ae  requirement 
that  the  expense  must  have  been 
incurred  and  paid.  An  expense  is 
incurred  when  its  payment  is  due  under 
a  binding  and  enforceable  written 
contract.  An  expense  is  paid  when  a 


producer  satisifies  its  obligation  to  pay 
by  transferring  money  to  the  supplier  of 
the  good  or  service.  'Thus,  a  producer 
cannot  recover  an  expense  unless  and 
until  it  has  a  legal  obligation  to  pay  the 
expense  and  it  actually  pays  the 
expense. 

A  written  obligation  to  pay,  no  matter 
how  secured,  is  not  a  transfer  of  money 
to  the  supplier  of  the  good  or  service 
required  by  S  212.78.  Therefore,  a 
qualified  producer  must  actually  pay  for 
the  full  value  of  a  good  or  service  prior 
to  the  recoupment  of  the  price  for  that 
good  or  service  as  an  allowed  expense. 

If  the  requirement  for  actual  payment  of 
the  full  value  of  a  good  or  service  results 
in  ENPEX  incurring  a  serious  financial 
hardship  or  gross  inequity,  ENPEX  may 
submit  an  application  for  exception 
relief  pursuant  to  10  CFR  Part  205, 
Subpart  D. 

Issued  in  Washington,  D.Cm  on  February 
18, 1981. 

Lona  L  Feldman, 

Assistant  General  Caunsel  for  Interpretations 
and  Rulings. . 

Interpretation  1981-6 

To:  Bigheart  Pipe  Line  Corporation 
Regulations  Interpreted:  10  CFR  212.182, 
212.183,  212.184 

Code:  GCW — ^PI — ^Acquisition  Cost  def.. 
Inventory  Rule.  Permissible 
Average  Markup 

Facts 

Bigheart  Pipe  Line  Corporation 
(Bigheart]  is  a  reseller  of  crude  oil  and 
therefore  was  subject  to  10  CFR  Part 
212,  Subpart  L  of  the  Mandatory 
Petroleum  Price  Regulations.*  Bigheart 
has  been  engaged  in  the  crude  oil 
reselling  and  transporting  business  since 
1953.  Through  its  affiliated  common 
carrier  pipeline  and  trucking  companies, 
Bigheart  owns  and  operates  in  excess  of 
*  *  *  miles  of  pipeline  gathering  lines 
located,  for  the  most  part,  in  Oklahoma 
and  Texas.  Bigheart  gathers  and 
transports  more  than  1.4  million  barrels 
of  crude  oil  per  month  from  about 
leases.  Bigheart  maintains  storage  tank 
inventories  ranging  from  ***** 
barrels  of  crude  oil  on  a  daily  basis. 

*  Executive  Order  12287, 46  FR  9908  (January  30, 
1981)  exempted  all  crude  oil  and  reHned  petroleum 
products  from  the  price  and  allocation  controls 
adopted  pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended  (15  U.S.C.  751  et 
eeq.).  This  Order  was  effective  at  12:01  a.m.,  January 
28, 1981.  Because  the  accounting  method,  presented 
here  for  review,  pertains  to  past  years  governed  by 
the  Mandatory  Petroleum  Price  Regulations,  it  is 
necessary  to  resolve  these  issues  in  order  for 
Bigheart  to  determine  whether  it  correctly  complied 
with  the  regulations  during  the  period  prior  to 
January  28, 1981. 
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In  May  1973,  Bigheart  states  that  it 
valued  its  ending  inventory  of  crude  oil 
at  the  average  acquisition  cost  for  the 
month  (the  May  1973  cost  method).  For 
its  fisc^  year  beginning  on  August  1, 
1973,  Bigheart  states  that  it  began  to  use 
the  last-in-Rrst-out  (UFO)  method  of 
inventory  valuation,  for  tax  and 
financial  purposes.  Bigheart  asserts  that 
at  the  time  of  its  submission,  it 
computed  its  acquisition  cost  for  both 
the  month  of  May  1973,  and  for  each 
current  month  starting  with  January 
1978,  on  the  UFO  method  of  inventory 
valuation  for  purposes  of  Part  212, 
Subpart  L 

In  its  submission,  Bigheart  contends 
that  its  UFO  method  of  inventory 
valuation  begun  in  August  1973  was  not 
in  conflict  with  the  acquisition  cost 
deHnition  in  10  CFR  Part  212,  Subpart  L 

Issue 

Could  Bigheart  have  used  the  UFO 
method  of  inventory  valuation  to  value 
its  sales  of  crude  oil  from  inventory  for 
purposes  of  determining  its  acquisition 
cost  under  9  212.182? 

Interpretation 

The  crude  oil  reseller  price  rule,*  at  10 
CFR  I  212.183,  was  adopted  to  permit 
crude  oil  resellers  to  charge  any  price  in 
their  sales  of  crude  oil  as  long  as  a 
reseller’s  average  markup  for  a  month 
did  not  exceed  its  permissible  average 
markup.  Section  212.183  (a)  provides: 

A  raseller  may  charge  any  price  in  a  sale  of 
crude  oil,  provided  that  the  reseller's  average 
markup  for  each  month  shall  not  exceed  the 
reseller's  permissible  average  markup,  and 
provided  that  a  reseller  shall  not 
unreasonably  discriminate  or  grant 
unreasonable  preferences  in  the  pricing  of 
crude  oil  among  its  purchasers. 

Thus,  the  price  charged  in  a  sale  of 
crude  oil  was  limited  only  by  the 
requirement  that  the  reseller's  average 
markup  in  any  month  could  not  exceed 
its  permissible  average  markup.  Those 
terms  are  defined  in  §  212.182  in 
pertinent  part,  as  follows: 

"Average  mark  up"  means  the  total 
revenues  in  sales  (other  than  those  to  which 
the  pricing  restrictions  of  section  212.186 
apply)  of  properly  certified  crude  oil  in  a 
particular  oAbnth  by  the  reseller,  less  the 
costs  and  expenses  associated  with  such 
sales  of  crude  oil  in  the  month,  divided  by  the 


*42  FR  64846  (December  29, 1977),  elective 
January  1, 197S.  See  also  Basin,  Inc.,  Interpretation 
1978-2S.  43  FR  25082  (June  9, 1978).  The  reseller 
price  rule  was  amended  to  permit  a  reseller  like 
Bigheart  to  have  a  permissible  average  markup  of  20 
cents  per  barrel,  effective  December  1, 1980, 45  FR 
74432  (November  7, 1980).  This  interpretation 
request  was  filed  before  the  20  cent  rule  went  into 
effect. 


number  of  barrels  of  crude  oil  sold  by  the 
reseller  in  such  sales  in  the  month. 

•  •  •  •  • 

"Costs  and  expenses  associated  with  sales 
of  crude  oil"  means  the  sum  of  the  following 
items  determined  in  accordance  with 
generally  accepted  accounting  practices 
consistently  and  historiaally  applied  by  the 
resellen 

(a)  the  acquisition  cost  of  the  crude  oil  sold 
in  the  montlu  *  *  * 

#  •  •  •  « 

"Permissible  average  markup”  means,  for 
the  period  January  1978  through  November 
1980,  with  respect  to  a  reseller  that  sold  crude 
oil  before  or  during  May  1973,  the  total  lawful 
revenues  in  all  sales  of  crude  oil  by  the 
reseller  in  May  1973  less  all  allow^  costs 
and  expenses  associated  with  sales  of  crude 
oil  in  t^t  month,  divided  by  the  number  of 
barrels  of  crude  oil  sold  by  the  reseller  in  that 
month.  *  *  *  With  respect  to  a  reseller  that 
first  sold  crude  oil  before  December  1, 1977, 
"permissible  average  markup"  means, 
effective  December  1,  I960, 20  cents  per 
barrel. 

The  average  markup  charged  for 
crude  oil  in  a  month  was  based  upon  the 
difference  between  the  total  revenues  in 
properly  certified  lawful  crude  oil  sales 
in  a  particular  month  and  the  acquisition 
cost  of  that  crude  oil  sold  during  the 
month.  The  acquisition  cost  of  crude  oil 
is  defined  in  §  212.182  as: 

*  *  *  tha  total  of  tha  lawful  prices  actually 
paid  by  tha  reseller  for  crude  oil  sold  by  the 
reseller  in  a  particular  month,  determined  in 
accordance  with  generally  accepted 
accounting  practices  consistently  and 
historically  applied  by  the  reseller,  less  tha 
amounts  received  in  exchanges  and  the 
amounts  received  in  excess  of  the  amounts 
paid  in  matching  purchase  and  sale 
transactions  having  the  same  effect  as 
exchanges,  plus  the  amoimts  paid  in 
exchanges  and  the  amounts  paid  in  excess  of 
the  amounts  received  in  matching  purchase 
and  sale  transactions  having  the  same  effect 
as  exchanges. 

In  its  submission.  Bigheart  contends 
its  historical  accounting  practice  may 
have  conflicted  with  the  definition  for 
acquisition  cost  because  its  May  1973 
accounting  practice  did  not  necessarily 
reflect  lay^ul  prices  actually  paid  for 
crude  oil  sold  in  a  given  month.  Bigheart 
states  that  its  May  1973  inventory 
valuation  method  had  valued  ea^ 
month’s  ending  inventory  based  upon 
the  average  acquisition  cost  for  the 
month.  As  a  result,  the  cost  of  product 
purchased  in  a  prior  month  but  sold  in 
the  month  of  measurement  would  not 
have  been  reflected  in  its  average 
acquisition  cost  for  the  month  of 
measurement  Thus,  Bigheart’s  historical 
accounting  practice  would  not  have 
necessarily  reflected  the  “lawful  prices 
actually  paid”  for  the  crude  oil  sold  in  a 
particular  month,  as  required  by 
9  212.182.  However,  in  August  1973, 


Bigheart  changed  from  the  May  1973 
accounting  practice  to  its  accounting 
practice,  employed  at  the  time  of 
decontrol  using  the  last-in-first-out 
(UFO)  method  of  accounting. 

The  UFO  method  permitted  Bigheart 
to  calculate  its  permissible  average 
markup  using  current  month  costs  that 
reflected  the  prices  actually  paid  for 
crude  oil  This  method  had  been  applied 

Bigheart  consistently  since  August 
1973.  However,  because  Bigheart  sold 
crude  oil  during  May  1973,  that  month 
was  Bigheart’s  base  period.  Thus,  in 
order  to  determine  its  historical 
accounting  practice,  a  firm  should  have 
determined  the  practice  in  use  in  May 
1973.  Section  212.184(a)  provides: 

The  cost  of  crude  oil  sold  by  a  reseller  in  a 
month  shall  be  determined  in  accordance 
with  the  same  accounting  practice  used  by 
the  reseller  to  determine  the  cost  of  crude  oil 
sold  during  (i)  May  1973  in  the  case  of  a 
reseller  wA/cA  sold  crude  oil  before  or  during 
May  1973,  (ii)  November  1977  in  the  case  of  a 
reseller  whicli  sold  crude  oil  before 
December  1. 1977,  but  not  before  or  during 
May  1973,  or  (iii)  the  reseller’s  first  month  of 
sales  in  tha  case  of  a  reseller  which  did  not 
sell  crude  oQ  before  December  1, 1977. 
{Emphasis  added.] 

Bigheart  has  stated  that  at  the  time  of  its 
submission  it  used  the  UFO  accounting 
method  despite  the  provisions  of 
9  212.184,  for  its  computation  of  crude 
oil  costs.  Bigheart  asserts  that  it  was 
required  to  use  the  UFO  method,  as  its 
May  1973  inventory  valuation  method 
would  have  led  to  a  violation  of  the 
general  provisions  of  Part  212, 

Subpart  L 

The  May  1973  accoimting  procedure 
used  by  Bigheart  could  not  have  been 
used  in  computing  a  monthly  acquisition 
cost  under  Subpart  L.  since  it  did  not 
reflect  prices  actually  paid  by  the 
reseller  for  crude  oil  sold  during  the 
month.  Instead,  this  cost  valuation 
method  reflected  average  prices  paid  for 
crude  oil  in  a  month  and  ^d  not 
consider  the  cost  of  crude  oil  sold  in  a 
particular  month  that  was  not  purchased 
in  that  month.  Hierefore.  regai^ess  of 
the  fact  that  this  method  constituted 
Bigheart’s  May  1973  accounting  practice 
pursuant  to  10  CFR  212.184.  it  was 
contrary  to  the  general  reseller  price 
rule  at  10  CFR  212.183  and  the  definition 
of  “acquisition  costs”  as  defined  in 
9  212.182  and  could  not  have  been  used 
to  determine  the  cost  of  crude  oil. 

On  the  other  hand,  Bigheart  states 
that  it  had  consistently  applied  the  LIFO 
inventory  valuation  methc^  since 
August  1973.  Use  of  the  UFO  method 
coidormed  with  the  definition  of 
acquisition  costs  in  9  212.182  in  that  it 
recognized  all  costs  actually  incurred  in 
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establishing  a  “cost”  for  crude  oil  in  a 
month.  Moreover,  this  method  reflected 
the  type  of  historical  accoimting  practice 
intented  to  be  used  in  {  212.184.  Thus, 
the  UFO  method  should  have  been 
employed  by  Bigheart  for  crude  oil 
pricing  purposes.*  > 

Accordingly,  until  12:01  a.m.,  January 
28, 1981,  Bi^eart  Pii>e  Une  Corporation 
should  have  utilized  the  UFO  inventory 
valuation  method  for  crude  oil  resales  in 
order  to  conform  to  the  reseller  price 
rule  of  10  CFR  Part  212,  Subpart  L  as 
long  as  the  crude  oil  was  certified 
separately  according  to  its  classification 
pursuant  to  10  CFR  212.131  and  was 
accounted  for  separately  in  the 
inventory  methodology  in  accordance 
with  the  price  requirements  of  10  CFR 
212.183  and  10  CFR  212.184. 

Issued  in  Washington,  D.C.  on  February  24, 
1981. 

Lena  L  Feldman, 

Assistant  General  Counsel  for  Interpretations 
andRuIings. 

[Interpretation  1981-7] 

To\  Southwestern  Refining  Co.,  Inc. 

Rule  Interpreted'.  10  CFR  211.63 
Code'.  GCW — ^AI — Supplier /Purchaser 
Relationship 

Facts 

Southwestern  Refining  Company,  Inc. 
(Southwestern)  is  a  small  independent 
crude  oil  refiner.  The  company  owns 
and  operates  a  refinery  in  LaBarge, 
Wyoming,  which  has  a  capacity  in 
excess  of  1,000  barrels  per  day. 

The  present  owners  of  Sou&westem 
purchased  the  stock  of  Southwestern  on 
August  11, 1975  fi'om  Reland  and  Wilma 
Jolmson,  stockholders  of  Johnson  Oil 
Company,  Inc.  Qohnson).  Paragraph 
eight  (8)  of  this  contract,*  in  which 
“sellers”  refers  to  Johnson  and 
“purchaser”  refers  to  the  present  owners 
of  Southwestern  provided  that 

8.  Sellers  have  informed  Purchaser  that 
Mobil  Oil  Company  and  Mountain  Fuel 
Supply  Company  have  terminated  their 
supply  arrangement  with  the  Company  or 
with  Ae  Company’s  supplier  Johnson  Oil 
Company.  Purchaser  has  informed  Sellers 


*  It  should  be  noted  that  although  Subpart  L 
requires  the  aggregation  of  all  crude  oil  costs  for  a 
month  in  order  to  determine  the  acquisition  cost  in 
that  month,  only  costs  and  not  crude  oil 
certifications  may  be  combined  under  the 
Mandatory  Petroleum  Allocation  and  Price 
Regulations.  The  provisions  of  10  CFR  212.131(b) 
specifically  prohibit  the  aggregation  of  crude  oil 
certifications  during  a  month.  Instead,  the 
certification  provisions  of  {  212.131(b)  require  that 
each  barrel  of  crude  oil  retain  its  original 
certification  each  time  it  is  sold.  See  also 
$  S  212. 184(b)  and  21Z  18S(c). 

'  Paragraph  8  was  subsequently  incorporated  by 
reference  in  unmodified  form  in  a  settlement 
agreement  that  resolved  litigation  between  the 
contracting  parties  in  September  1976. 


that  he  intends  to  obtain  his  own  supply  of 
crude  oil  or  condensate  for  the  operation  of 
the  refinery.  Purchaser  and  Sellers  hereby 
agree  that  all  rights,  title  and  interest  to  any 
crude  oil  that  Southwestern  Refinery  may 
have  be  and  the  same  are  hereby  transferred 
to  Sellers.  Purchaser  agrees  that  Sellers  have 
not  represented  to  Pur^aser  that  Sellers  will 
obtain  a  supply  of  crude  oil  or  condensate  for 
the  use  of  the  refinery.  However,  Sellers 
hereby  grant  to  Purchaser  a  right  of  first 
refusd  to  purchase  crude  oil  ^m  Sellers  in 
the  event  that  the  Sellers  are  able  to  obtain 
crude  oil  to  resale  (sic).  Such  right  of  first 
refusal  shall  be  predicated  on  Purchaser’s 
agreement  to  purchase  said  oU  bom  Sellers  at 
the  highest  legal  price  Sellers  would  be  able 
to  obtain  for  the  crude  oil  bom  any  other 
source  whatsoever.  The  term  “crude  oil”  in 
this  Agreement  shall  mean  the  same  as 
“condensate.” 

In  November  1975  and  November 
1976,  respectively,  Johnson  reobtained 
its  supply  of  crude  oil  from  Mobil  Oil 
Company  (Mobil)  and  Mountain  Fuel 
Supply  Company  (Mountain  Fuel).*  By 
December  1976  Johnson  was  reselling 
this  crude  oil  to  Southwestern.* 

On  December  12, 1978,  Johnson 
informed  Southwestern  that,  effective 
January  1, 1979,  Johnson  would  reduce 
the  supply  of  crude  oil  to  Southwestern 
to  60  percent  of  the  crude  oil  Johnson 
received  fixim  Mobil  and  Mountain  Fuel, 
and  on  April  1, 1979,  Johnson  intended 
to  terminate  all  suppfies  of  crude  oil  to 
Southwestern. 

On  February  15, 1979,  the  Department 
of  Energy  (DOE)  issued  Southwestern 
Refining  Company,  Inc.,  3  DOE  f  82,018 
(February  15, 1979),  which  effectively 
terminated  the  obl^ations  of  Mobil  and 
Mountain  Fuel  to  supply  certain 
quantities  of  crude  oil  to  Johnson  and 
required  these  quantities  of  crude  oil  to 
be  supplied  directly  to  Southwestern. 

On  February  28, 1979,  Johnson  obtained 
a  preliminary  injunction  fit>m  the  United 
States  District  Court  for  the  District  of 
Utah.  Johnson  Oil  Co.  v.  DOE,  Civil  No. 
NC-79-0018  (D.  Utah  1979).  This 
injunction  prevented  the  DOE  from 
ordering  the  termination  of  the  supply  of 
crude  oil  frxim  Mobil  and  Mountain  Fuel 
to  Johnson  and  required  that  Johnson 
continue  the  supply  of  the  Mobil  and 


'In  1978  Wexpro  Company  (Wexpro).  a  fully- 
owned  subsidiary  of  Mountain  Fuel,  assumed 
Mountain  Fuel’s  supply  obligation  to  Johnson. 

'Factual  discrepancies  exist  in  the  submissions  of 
Johnson  and  Southwestern  regarding  the  date  by 
which  Johnson  began  to  supply  Southwestern  with 
crude  oil  it  received  from  Mobil  See  Johnson’s 
submissions  dated  July  la  197%  at  3  and  October 
11, 1979,  at  26;  Southwestern’s  submission  dated 
July  19, 1979,  Exhibit  IV  at  8  and  19.  Southwestern 
may  have  been  supplied  with  Mobil  crude  oil  by 
Johnson  as  early  as  November  1975.  However,  all 
the  submissions  of  both  Johnson  and  Southwestern 
are  in  agreement  that  Johnson  was  selling  both 
Mobil  and  Mountain  Fuel  crude  oil  to  Southwestern 
by  December  1976. 


Mountain  Fuel  crude  oil  to 
Southwestern,  subject  to  certain 
conditions. 

Subsequently,  in  Southwestern 
Refining  Company,  Inc.,  6  DOE  f  81,035 
Qune  18, 1980],  the  DOE  rejected 
Johnson's  contention  that  no  supplier/ 
purchaser  relationship  existed  between 
Johnson  and  Southwestern  with  respect 
to  the  Mobil  and  Mountain  Fuel  crude 
oil  and  provided  additional  relief  to 
Southwestern. 

However,  Johnson  contends  that 
paragraph  8  of  its  contract  with 
Southwestern  is  sufficient  expression  of 
mutual  consent  to  have  permitted 
Johnson  to  terminate  unilaterally  its 
supplier /purchaser  relationship  with 
Southwestern  under  the  Mandatory 
Petroleum  Allocation  Regulations. 

Issue 

Does  paragraph  8  of  the  contractual 
agreement  between  Johnson  and 
Southwestern  permit  Johnson  to 
unilaterally  terminate  its  supplier/ 
purchaser  relationship  with 
Southwestern  in  accordance  with  10 
CFR  211.63(d)(1)? 

Interpretation 

Paragraph  8  of  the  contractual 
agreement  between  Southwestern  and 
Johnson  did  not  permit  Johnson  to 
terminate  its  supplier /purchaser 
relationship  wi^  Southwestern  in 
accordance  with  $  211.63.* 

After  Johnson  reobtained  its  supply  of 
crude  oil  frx>m  both  Mobil  and  Mountain 
Fuel,  it  sold  volumes  from  both  sources 
to  Southwestern  by  December  1976.  In 
December  1976,  the  time  at  which 
Johnson  resumed  supplying 
Southwestern  with  quantities  of  both 
Mobil  and  Moimtain  Fuel  crude  oil,  and 
in  January  1979,  the  time  at  which 
Johnson  sought  to  terminate 
Southwestern’s  supply  of  Mobil  and 
Moimtain  Fuel  crude  oil,  §  211.63 
provided  in  pertinent  part: 

(b)  General  rule.  (1)  All  supplier/ 
purchaser  relationships  in  effect  under 
contracts  for  sales,  purchases  and 
exchanges  of  domestic  crude  oil  on 
January  1, 1976  shall  remain  in  effect  for 
the  duration  of  this  program;  provided, 
however,  that  any  such  supplier/ 


'Executive  Order  12287, 46  FR  9909  (January  30, 
1981),  exempted  effective  January  28, 1981,  all  crude 
oil  and  refined  petroleum  products  from  the  price 
and  allocation  controls  adopted  pursuant  to  the 
Emergency  Petroleum  Allocation  Act  of  1973,  Pub.  L 
93-159,  as  amended.  Because  Southwestern’s 
request  involves  matters  occurring  prior  to  January 
28, 1981,  under  S  211.63,  which  are  the  subject  of 
pending  litigation,  Johnson  Oil  Co.  v.  Southwestern 
Refining  Co.,  Civil  No.  79-0018  p.  Utah),  the 
request  has  not  become  moot  by  the  issuance  of  the 
Executive  Order. 
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purchaser  relationship  to  which  this 
section  is  applicable  may  be  terminated 
as  provided  in  paragraph  (d)  of  this 
section. 

(2)  Once  any  first  sale,  pmchase  or 
exchange  of  domestic  crude  oil  is  made 
which  is  exempt  fi'om  this  rule  pursuant 
to  paragraph  (a)(4)  of  this  section,  or 
once  the  sale,  purchase  or  exchange  of 
any  domestic  crude  oil  that  has  at  any 
time  been  the  subject  of  a  supplier/ 
purchaser  relationship  under 
subparagraph  (1)  of  this  paragraph  (b)  is 
made  in  accordance  with  this  section  to 
a  firm  that  was  not  the  purchaser 
thereof  on  January  1, 1978,  or  has  not 
continued  to  purchase  that  crude  oil 
without  interruption  since  December  31, 

1975,  a  supplier/purchaser  relationship 
beween  the  seller  and  purchaser  shall 
be  established  thereafter  under  this 
section  as  though  it  had  been  in  effect 
on  January  1, 1976.* 

Thus,  Johnson  supplied  Southwestern 
with  Mobil  crude  oil  as  well  as  with 
Mountain  Fuel  crude  oil  by  December 
1976  and  has  established  a  supplier/ 
purchaser  relationship  with 
Southwestern  pursuant  to  §  211.63(b}.* 
Accordingly,  Johnson  was  required  by 
I  211.63  to  continue  this  supplier/ 
purchaser  relationship  for  Uie  duration 
of  the  Federal  crude  oil  allocation 
program  unless  terminated  in 
compliance  with  the  specific  provisions 
of  S  211.63. 

'Section  211.63  was  amended  on  August  16, 1980. 
effective  October  1, 1980.  However,  the  August  1980 
amendments  have  not  altered  its  application  to  the 
facts  in  this  case.  The  pertinent  portions  of  t  211.63 
are  as  follows: 

(b)  General  rule.  (1)  AU  supplier/purchaser 
relationships  with  respect  to  crude  oil  within  the 
scope  of  paragraph  (a)  of  this  section  which  were  in 
effect  under  contracts  for  sales,  purchases  and 
exchanges  of  domestic  crude  oil  on  January  1, 1976 
shall  remain  in  effect  for  the  duration  of  this 
program;  provided,  however,  that  any  such 
eupplier/purchaser  relationship  to  which  this 
section  is  applicable  may  be  terminated  as  provided 
in  paragraph  (d)  of  this  section. 

(2)  Once  any  first  sale,  purchase  or  exchange  of 
domestic  crude  oil  is.made  which  is  exempt  from 
this  rule  pursuant  to  paragraph  (a)(4)  of  this  section, 
or  once  the  sale  purchase  or  exchange  of  any 
domestic  crude  oil  that  has  at  any  time  been  die 
subject  of  a  supplier/purchaser  relationship  under 
subparagraph  (1)  of  this  paragraph  (b)  is  made  in 
accordance  with  this  section  to  a  firm  that  was  not 
the  purchaser  thereof  on  January  1, 1976,  or  has  not 
continued  to  purchase  that  crude  oil  without 
interruption  since  December  31, 1975,  a  supplier/ 
purchaser  relationship  between  the  seller  and 
purchaser  shall  be  established  thereafter  under  this 
section  as  though  it  had  been  in  effect  on  January  t. 

1976. 

'The  DOE  reached  this  conclusion  previously  in  a 
letter  dated  December  19, 1979,  fttmi  Alfred 
Kleinfeld,  Regional  Administrator,  DOE  Region  0,  to 
Steven  G.  Crockett  Esq.  representing  Southwestern. 
In  additioit  DOE  concluded  that  a  supplier/ 
purchaser  relationship  existed  in  Southweatern 
Refining  Co„  Inc..  6  DOE  f  61.035  (June  16.  I960). 


In  January  and  April  1979,  the  times  at 
which  Johnson  intended  to  terminate  by 
stages  its  supply  of  crude  oil  to 
Southwestern,  die  regulations  governing 
termination  of  supplier/purchaser 
relationships  were  set  forth  in 
§  211.63(d)(1)  as  follows: 

Any  supplier/purchaser  relationship 
established  under  paragraph  (b)  of  this 
section  may  be  terminated  as  follows: 

(i)  at  the  option  of  the  purchaser,  as 
evidenced  by  its  written  consent  thereto 
together  with  notice  of  the  termination 
date  given  to  the  producer,  provided  all 
subsequent  purchasers  of  the  crude  oil 
involved  have  consented  to  such 
termination  in  writing. . .  .* 

Southwestern  had  the  right  to  insist  that 
its  supply  of  crude  oil  be  continued 
without  interruption.  The  option  to 
terminate  this  relationship  belonged  to 
the  purchaser  alone  in  recognition  of  its 
relative  weakness  within  the  supplier/ 
purchaser  relationship  and  the  pressure 
that  suppliers  could  apply  by 
conditioning  a  supply  agreement  on  the 
purchaser's  advance  consent  to 
terminate. 

In  Arizona  Fuels  Corporation. 
Interpretation  1979-18,  44  FR  60266 
(October  19, 1979),  the  DOE  concluded 
that  the  purchaser  may  waive  its  option 
to  terminate  by  giving  its  advance 
consent,  but  only  if  the  express 
regulatory  requirements  set  forth  in 
S  211.63(d)(l)(i)  are  satisfied.  The 
agreement  there  in  question  contained  a 
clause  providing  for  written  notice  a 
minimum  of  65  days  prior  to 
cancellation.  Since  no  specific 
termination  date  was  indicated,  the 
termination  clause  was  found  to  be 
insufficient  on  its  face  to  constitute 
consent. 

Further,  in  Giant  Industries,  Inc., 
Interpretation  1981-2  (issued  January  6, 

'  42  FR  54261  (October  5, 1977),  effective 
December  1.1977.  Section  211.63(d)(1)  was  amended 
by  45  FR  56732  (August  25, 1960),  effective  October 
1, 1980.  as  follows: 

(d)  Termination  of  aupplier/purchaser 
relationshipa.  Any  supplier/purchaser  relationship 
established  under  paragraph  (b)  of  this  section  may 
be  terminated  as  follows: 

(1)  Mutual  Consent. 

(i)  A  purchaser  and  supplier  may  mutually  agree 
to  terminate  their  relationship,  as  evidenced  by 
their  written  consent  thereta  together  with  notice  of 
the  termination  date,  if  all  subs^uent  purchasers  of 
the  crude  oil  involved  that  have  a  supplier/ 
purchaser  relationship  with  respect  to  such  crude  oil 
have  consented  to  su^  termination  in  writing; 

(ii)  With  respect  to  any  new  aupplier/purchaser 
relationship  created  after  September  30, 1980,  other 
than  a  relatioiuhip  created  pursuant  to  paragraph 
(3)  of  this  paragraph,  a  purchaser  and  supplier  may 
mutually  agree  to  terminate  their  reiation^ip,  aa 
evidenced  in  a  contract  entered  into  on  or  after 
October  t,  1900,  expressly  waiving  the  requirements 
of  subsections  (b)  and  (c)  of  this  section  or 
providing  for  the  termination  of  a  supplier/ 
purchaser  relationship. 


1981),  the  DOE  concluded  that 
provisions  under  which  a  crude  oil 
supply  contract  could  be  “cancelled  by 
either  party  giving  thirty  days  notice” 
and  under  which  “it  is  expressly 
understood  and  agreed  hereto  that,  upon 
termination  of  this  contract,  any  crude 
oil  supplier/purchaser  relationship 
created  hereby .  .  .  shall  be 
automatically  terminated”  did  not 
constitute  consent  to  terminate  the 
suppiier/purchaser  relationship  in 
accordance  with  §  211.63.  Relying  on 
Arizona  Fuels.  Giant  also  found  Ae 
contractual  provisions  ineffective  due  to 
the  failure  to  specify  a  termination  date 
as  required  by  S  211.63(d)(l)(i). 
Consequently,  the  purchaser  did  not 
affirmatively  consent  to  the  termination 
in  the  required  manner.  Thus,  the  crude 
oil  supplier /purchaser  rule  was 
interpreted  to  maintain  its  focus  on  the 
protection  of  small  and  independent 
refiners  from  disruption  in  their  refinery 
operations.* 

Paragraph  8  of  the  agreement  between 
Johnson  and  Southwestern  did  not  give 
notice  of  a  specific  termination  date. 
Therefore,  tMs  clause  was  insufficient 
on  its  face  to  constitute  an  expression  of 
consent  to  terminate  pursuant  to 
§  211.63(d)(l)(i).  However,  Johnson 
argues  that  paragraph  8  operates  as  a 
waiver  of  any  ri^ts  otherwise  available 
under  the  rule  which  would  entitle 
Southwestern  to  a  continuation  of  the 
Mobil  and  Mountain  Fuel  crude  oil 
supply.*  Johnson  is  not  correct  in  this 
argument. 

The  interpretation  issued  to  Giant 
made  very  clear  that: 

(b]y  consenting  in  advance  to  a  termination 
of  the  supplier/purchaser  relationship,  the 
purchaser  is  waiving  its  right  to  continued 
supplies  of  crude  oU.  Hie  vehicle  provided  by 
the  regulations  for  effecting  such  a  waiver  is 
the  purchaser's  option  to  terminate.  By 
requiring  that  this  option  be  exercised  in 
strict  accordance  with  §  211.63(d),  the  DOE 
protects  the  purchaser  from  the  unexpected 

'The  rule  wee  promulgated  to  further  the 
"preservation  of .  .  .the  competitive  viability  of 
independent  reftners,  [and]  small  refiners ....'' 
Emergency  Petroleum  Allocation  Act  of  1973.  as 
amended,  section  4(b)(1)(D);  Pub.  L  93-159 
(November  27, 1973). 

'Prior  to  the  amendment  effective  June  11. 1976, 
41  FR  24336  Qune  16. 1976),  t  211.63  provided  in 
paragraph  (a)(1)  that  “any  suppUer/purchaser 
relationship  may  be  terminated  by  the  mutual 
consent  of  both  parties .  .  .  .“  Assuming,  arguenda 
that  paragraph  6  addresses  the  relative  rights  of 
parties  to  a  aupplier/purchaser  relationship 
established  under  the  Mandatory  Petroleum 
AllocaUon  Regulations  set  forth  in  Part  211,  i  211.61 
did  not  expressly  provide  for  termination  by 
“mutual  consent”  at  the  time  Johnson  notified 
Southwestern  regarding  a  termination  of  their 
supplier/purchaser  relationship.  Therefore,  Johnson 
cannot  rely  on  the  language  of  outdated  regulations 
to  justify  its  actions. 
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interruption  of  it*  crude  oil  eupplies  at  the 
discretion  of  its  supplier.  A  pui^aser’s 
advance  consent  to  terminate  is  a  limited 
waiver  of  its  rights  and  the  only  waiver 
allowed  under  the  rule  as  it  applies  to 
supplier/purchaser  relationships  entered  into 
before  October  1,  I960.'* 

The  effectiveness  of  paragraph  8  of 
the  agreement  between  Johnson  and 
Southwestern  to  terminate  their 
supplier/purchaser  relationship  is 
governed  by  Giant.  Paragraph  8  is 
clearly  not  in  strict  accordance  with 
S  211.63(d)  because  it  fails  to  specify  a 
termination  date.  Consequently, 
Southwestern  did  not  afnrmativeiy 
consent  to  a  termination  of  that 
relationship  in  a  manner  consistent  with 
the  strict  requirements  of 
S  211.63(d)(l)(i).  The  Doe  regulations 
protected  Southwestern  from 
interruption  of  its  crude  oil  supply  from 
Johnson.  Therefore,  Johnson  could  not 
unilaterally  terminate  its  supplier/ 
purchaser  relationship  with 
Southwestern  based  on  the  provisions  of 
paragraph  8. 

Issued  in  Washington,  D.C.,  on  March  12, 
1981. 

Lena  L  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Rulings. 

[Interpretation  1981-8J 

To:  The  Standard  Oil  Company 
Regulations  Interpreted:  10  CFTl  212.54, 

212.74(c),  212.131  (a)(l)(ii) 

Code:  Stripper  Well  Crude  Oil: 

Retroactive  Price  Increases;  Crude 

Oil  Certification 

Facts 

The  Standard  Oil  Company  (Sohio), 
an  Ohio  Corporation,  is  the  operator  of 
several  leases  of  crude  oil  producing 
properties  in  the  Katz  Field  in  Texas.  In 
June  1979  production  from  two  of  these 
leases,  the  H.D.  Dozier  “B”  lease  and  the 
S.S.  Dozier  “B”  lease,  was  certified  as 
marginal  crude  oil.  However,  based 
upon  the  production  per  well  per  day 
over  the  period  from  June  1978  through 
May  1979,  the  two  leases  could  have 
been  certified  as  stripper  well  properties 
in  June  1979.  Due  to  an  oversight,  the 
ofHce  which  prepares  the  certiHcation 
certified  the  production  from  those  two 
leases  as  marginal  crude  oil.  The 
properties  were  not  certified  as  stripper 

Giant  Compare  The  Permian  Corporation, 
InterpreUtion  lS7S-t5. 43  FR  34436  (Augui 1 4. 1678): 
Alaska  Petrochemical  Co.,  Interpretation  1676-1,  43 
FR  5797  (February  10, 1978),  and  State  of  Alaska, 
Interpretation  1977-7, 42  FR  31143  Uune  20, 1977). 
These  Interpretationa  involved  the  validity  of 
agreements  incorporating  the  purchaser's  advance 
consent  and  are  distingu-shable  on  their  facts. 
Morever,  they  did  not  conclude  that  the  purchaser 
could  waive  its  right  to  consent  to  terminate  the 
supplier/purchaser  relationship. 


well  properties  until  early  December 
1979. 

On  December  21, 1979,  Sohio 
furnished  Koch  Oil  Company  (Koch),  the 
crude  oil  purchase,  with  revised  invoices 
for  the  period  June  through  October 
1979.  Sohio  claimed  that  Koch  owed  it 
the  difference  between  the  prices  that 
Koch  had  actually  paid  Sohio  for  crude 
oil  produced  and  sold  from  the  H.D. 
Dozier  *'B*’  and  S.S.  Dozier  “B”  leases 
for  the  period  June  through  October  1979 
and  the  amounts  that  Sohio  could  have 
charged  Koch  for  crude  oil  produced  and 
sold  from  a  stripper  well  property.  The 
invoices  retroactively  repriced  3,943 
barrels  of  crude  oil  and  assessed  Koch 
an  additional  $59,694. 

Koch  agreed  to  pay  Sohio  $20,223  for 
crude  oil  produced  in  October  1979. 
However,  Koch  refused  to  recognize  the 
June  through  September  adjustments 
based  upon  §  212.131(a)(l)(ii).' 

Issue 

Was  Sohio  entitled  to  receive 
additional  revenue  for  the  months  of 
June  through  September  1979  for  the  sale 
of  crude  oU  production  frnm  properties 
which  had  qualified  as  stripper  well 
crude  oil  properties  but  were  not  so 
certified  until  December  1979? 

Interpretation 

Sohio  was  not  entitled  to  receive 
additional  revenue  for  the  months  of 
June  through  September  1979  for  the  sale 
of  crude  oil  produced  from  a  property 
which  had  qualified  as  a  stripper  well 
property  in  June  1979  but  was  not 
certified  as  such  until  December  1979. 

Section  212.54(a)  provided  that  “prices 
charged  in  the  first  sale  of  crude  oil 
(excluding  condensate  recovered  in  non- 
associated  production),  produced  and 
sold  from  any  stripper  well  property  are 
exempt  from  the  provisions  of  tfiis  part" 

However,  in  order  for  a  producer  to 
have  received  exempt  prices  for 
production  from  a  stripper  well  property, 
the  property  must  have  been  properly 
certified  under  S  212.131(a)(1)  which 
provided  in  relevant  part: 

With  respect  to  each  stripper  well  property, 
the  producer  shall  certify  in  writing  to  each 
purchaser  of  crude  oil  produced  from  that 
property: 

‘Executive  Order  12287, 40  FR  9909  (January  30, 
1981)  exempted  all  crude  oil  and  refined  petroleum 
products  from  the  price  and  allocation  controls 
adpoted  pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended  (IS  U.S.C  751  el 
seq.\.  This  Order  was  efiective  at  12:01  a.m..  January 
28, 1981.  Because  the  issue  of  the  additional  revenue 
presented  here  for  review  pertains  to  a  period 
governed  by  the  Mandatory  Petroleum  Price 
Regulations,  it  is  necessary  to  resolve  the  issue  in 
order  to  determine  whether  Sohio  complied  with  the 
regulations  during  the  period  prior  to  January  28, 
1981. 


(i)  that  the  property  concerned  has 
qualified  as  a  stripper  well  property;  and 

(ii)  the  average  daily  production  per  well 
for  the  12  month  period  during  which  the 
property  qualified  as  a  stripper  well  property. 
The  certification  required  under  this 
paragraph  (a)(1)  of  Ais  section  shall  be  made 
(i)  within  the  consecutive  two-month  period 
immediately  succeeding  the  month  of 
September  1976,  with  respect  to  any  property 
which  qualified  as  a  stripper  well  property 
during  or  before  the  month  of  September 
1976,  and  (ii)  with  respect  to  any  property 
which  qualifies  as  a  stripper  well  property 
during  or  after  the  month  of  October  1976, 
within  the  two-month  period  immediately 
succeeding  the  first  month  that  such  property 
qualifies  as  a  stripper  well  property. 

No  producer  could  have  obtained 
exempt  prices  for  crude  oil  produced 
from  a  stripper  well  property  unless  a 
proper  certification  had  been  delivered 
to  the  purchaser  of  the  crude  oiL 

Although  prices  charged  in  first  sales 
of  crude  oil  produced  from  a  stripper 
well  property  were  exempt  fi^m  ceiling 
prices  pursuant  to  S  212.M(a), 

S  212.131(a)(1)  expressly  required  a 
producer  to  make  certain  certifications 
to  the  first  purchaser  of  crude  oil 
produced  and  sold  from  a  stripper  well 
property  in  order  to  sell  the  purchaser 
crude  oil  produced  from  that  property  at 
uncontrolled  prices.  Specificity, 

§  212.131(a)(1)  required  a  producer  to 
certify  a  property  which  qualified  as  a 
8tripi>er  well  property  after  October  1976 
within  the  two-month  period 
immediately  succeeding  the  first  month 
that  such  property  qualified  as  a  stripper 
well  property.  According  to  the  facts 
presented,  Sohio  did  not  certify  the 
crude  oil  produced  from  the  Dozier 
leases  as  crude  oil  produced  and  sold 
from  a  stripper  well  property  in 
accordance  with  the  express  language  of 
S  212.131(a)(1).  Rather,  during  the  period 
of  June  through  September  1979  Sohio 
expressly  certified  all  of  the  crude  oil 
produced  from  the  Dozier  leases  as 
marginal.  Therefore,  Sohio  did  not 
comply  with  the  two-month  certification 
requirements  of  S  212.131(a)(1)  with 
respect  to  the  crude  oil  produced  and 
sold  from  the  Dozier  leases  during  the 
Jime  through  September  1979  period. 

This  position  was  discussed  mF,/,& 
F.  Oil,  6  FEA  ^  83,035  (July  15, 1977).  In 
that  case,  the  Office  of  Exceptions  and 
Appeals  of  the  Federal  Energy 
Administration  (FEA),  a  predecessor 
agency  to  the  DOE,  found  that  even 
though  prices  charged  in  first  sales  of 
crude  oil  produced  and  sold  from  a 
stripper  well  property  were  exempt  from 
the  ceiling  prices,  the  certification 
requirements  of  S  212.131  were  validly 
imposed  as  a  condition  precedent  to  a 
producer’s  first  sale  of  crude  oil  from  a 
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stripper  well  property  at  uncontrolled 
prices. 

Section  212.74(c)  permitted  a  producer 
to  charge  its  pur^aser  a  retroactive 
increase  in  price  for  crude  oil  in  limited 
situations. 

Section  212.74(c)  provided; 

(c)  Retroactive  increase  in  price.  No 
producer  may  charge  or  accept  a  retroactive 
increase  in  price  for  crude  oil,  other  than 
crude  oil  which  is  exempt  from  this  Subparl 
pursuant  to  i  212.54  and  is  sold  on  September 
1. 1970,  or  thereafter,  or  crude  oil  whi^  is 
exempt  from  this  Subpart  pursuant  to  i  212.55 
and  is  sold  on  April  5,  lS7a  or  thereafter. 
Retroactive  increase  in  price  means  any  price 
charged  or  offered  after  the  close  of  the 
calendar  month  in  excess  of  the  highest  price 
prevailing  for  that  grade  of  crude  oil  in  first 
sales  between  the  producer  of  the  domestic 
crude  oil,  during  the  calendar  month  in  which 
it  was  induced  and  sold. 

Thus,  •  producer  could  have  increased 
its  price  retroactively  for  crude  oil  which 
was  produced  from  a  properly  certified 
stripper  well  property.*  In  this  case,  the 
Sohio  properties  were  not  certified  as 
stripper  well  properties  during  the  Jime 
through  September  1979  period  aldiough 
Sohio  certified  them  as  stripper  well 
properties  for  the  period  after 
September  1979. 

Sections  212.54  and  212.74(c)  applied 
only  to  a  property  which  had  been 
properly  cer^ed  as  a  stripper  well 
property.  The  Dozier  leases  were  not 
lawfully  certified  as  stripper  well 
properties  during  the  period  June 
through  September  1979.  Accordingly. 

S  212.74(c)  prohibited  Sohio  from 
retroactively  charging  Koch 
uncontrolled  prices  for  the  crude  oil  that 
was  produced  and  sold  from  the  Dozier 
leases  during  the  time  that  the 
properties  were  not  certified  as  stripper 
well  properties. 

Accordingly,  because  the  Dozier 
leases  were  not  properly  certified  as 
stripper  well  properties  for  the  period 
June  through  September  1979,  ^hio  was 
not  entitled  to  receive  the  additional 
revenue  attributable  to  uncontrolled 
crude  oil  prices  for  the  months  of  June 
through  September  1979  for  the  sale  of 
crude  oil  from  those  properties. 

Issued  in  Washington,  D.C.  on  March  16, 
1981. 

Lona  L  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Rulings. 

[Interpretation  1981-9J 

To:  Conoco  Inc.  and  Monsanto  Company 
Regulations  Interpreted:  10  CFR  211.51, 
211.62,  212.31  and  212.82 


*The  other  situation  in  which  a  producer  could 
have  charged  a  retroactive  increase  in  price  for 
crude  oil  is  irrelevant  for  purposes  of  this 
interpretation. 


Code:  GCW — ^AI  and  PI — Definitions  of 
Firm,  Reseller  and  Refinery 

Facts 

On  October  1. 1977,  Conoco  Inc. 
(Conoco)  and  the  Monsanto  Company 
(Monsanto)  entered  into  an  agreement 
which  created  a  joint  venture  for  the 
primary  purpose  of  managing  an 
ethylene  production  project  that  consists 
of  Monsanto’s  present  ethylene  facility 
located  on  Chocolate  Bayou  near  Alvin, 
Texas:  a  new,  jointly-owned  ethylene 
facility  to  be  completed  by  1981  at  the 
same  site;  and  a  new.  jointly-owned 
feedstock  preparation  unit  also  to  be 
completed  in  1981  at  Lake  Charles, 
Louisiana.  Conoco  is  a  refiner  as  defined 
in  10  CFR  211.51  and  212.31  and  is 
therefore  subject  to  the  Mandatory 
Petroleum  Allocation  and  Price 
Regulations,  10  CFR  Part  210,  Part  211 
and  Part  212.*  Monsanto,  by  virtue  of  its 
existing  petrochemical  facility  that 
processes  lease  condensate,  which  is 
defined  as  crude  oil  in  10  C^  211.51 
and  212.31,  and  its  production  of  some 
refined  petroleum  products,  qualifies  as 
a  small  refiner  under  10  CFR  211.62  and 
as  a  refiner  under  10  CFR  212.31  and  is 
therefore  subject  to  the  Mandatory 
Petroleum  Allocation  and  Price 
Regulations.* 

The  joint  venture  will  ultimately 
involve  the  manufacture  of  ethylene  and 
related  products  and  the  processing  of 
feedsto^  for  the  ethyene  facilities.  The 
project  is  divided  into  two  phases. 
During  the  current  or  construction 
phase.  Monsanto  has  continued  to  own, 
manage  and  operate  its  existing 
ethylene  facility  at  Chocolate  Bayou,  but 
has  shared  with  Conoco  the  profits 
generated  at  the  facility.  During  this 
phase,  Conoco  and  Monsanto  have 
overseen  the  construction  of  the  new, 
jointly-owned  ethylene  facility  through  a 
joint  management  committee.  The  new 


'  Executive  Order  12287, 46  FR  9908  Qanuary  30, 
1981)  exempted  ell  crude  oil  end  refined  petroleum 
producte  frw  the  price  end  ellocetion  controle 
edopted  pureuent  to  the  Emergency  Petroleum 
Allocation  Act  of  1973,  ee  emended  (IS  U.S.C  7S1  d 
seg.).  Thie  Order  wee  effective  et  1201  eja.,  lanueiy 
28, 1981.  Beceuee  Conoco  end  Monsanto  must 
continue  compliance  with  reffnery  reporting 
requirements  imposed  by  the  Mandatory  Petroleum 
Allocation  end  Mca  Relations,  it  is  necessary  to 
resolve  the  issues  presented  in  this  request. 

*  Monsanto  currently  operates  e  heavy  cracker 
unit  at  Texas  City,  Texas,  that  is  not  included  in  the 
Joint  venture.  However,  that  reffnery  will  be  closed 
prior  to  the  commencement  of  the  second  or 
operating  phase  of  the  Joint  venture.  Therefore, 
Monsanto's  continued  status  as  a  reffner  fw 
purposes  of  the  Mandatory  Petroleum  Allocation 
and  Price  Regulationa  will  depend  on  its  interest  in 
the  Joint  venture  and  its  ownership  interest  in  the 
facilities  managed  by  the  Joint  venture. 

Conoco  is  a  major  integrated  reffner  based  upon 
its  ownership  of  facilities  that  are  outside  the  scope 
of  this  request. 


ethylene  facility  at  Chocolate  Bayou  will 
have  the  oapadty  to  run  *  *  *  barrels 
per  day  (bpd)  of  unfinished  oils. 

Although  die  feedstock  of  the  new 
ethylene  facility  will  not  be  crude  oil, 
one  of  the  product  streams  to  be 
produced  at  the  facility  will  be  pyrolysis 
gasoline,  which  the  parties  have 
indicated  is  within  Ae  definition  of 
“gasoline**  set  forth  in  the  Mandatory 
Petroleum  Price  Regulations.  While  the 
new  ethylene  facility  was  being 
constructed,  a  jointly-owned  feedstock 
preparation  unit  has  been  started  at 
Conoco’s  Lake  Charles.  Louisiana 
refinery  site.  The  new  feedstock 
preparation  facility  will  have  a  capacity 
to  process  *  *  *  bpd  of  crude  oil  and 
will  produce  feedstock  and  certain  co¬ 
products,  including  light  ends,  heavy 
vacuum  gas  oU.  No.  6  fuel  oil.  and  sulfur. 
Conoco  and  Monsanto  will  provide  their 
own  feedstocks  and  will  market  their 
own  products. 

Upon  the  completion  of  the  new 
ethylene  facility,  the  second  or  operating 
phase  will  begin.  When  all  of  the 
facilities  are  complete,  the  new  and  die 
existing  ethylene  facilities  and  the 
feedstc^  preparation  unit  will  be 
managed  by  separate  management 
committees,  with  an  equal  number  of 
representatives  from  each  company. 
However.  Monsanto  will  operate  the 
existing  ethylene  facility  and  the  new 
ethylene  fa^ty  at  Chocolate  Bayou, 
and  Conoco  will  operate  the  new 
feedstock  preparation  unit  at  Lake 
Charles,  Louisiana. 

The  joint  venture  will  not  have  tide  to 
any  of  the  facilides.  Tbe  parties  have 
projected  that  each  will  own  an 
aggregated  50  percent  interest  in  all  of 
the  facilities  to  be  managed  by  the  joint 
venture.  Monsanto  will  retain  tide  to  its 
existing  ethylene  facility  at  Chocolate 
Bayou;  however,  new  or  replacement 
capital  projects  for  the  facility  will  be 
paid  for  and  owned  equally  by  Conoco 
and  Monsanta  The  parties  have 
estimated  that  Monsanto  will  own  a  90 
percent  interest  in  the  existing  ethylene 
facility  and  that  Conoco  will  own  the 
remaining  10  percent  interest  Conoco 
and  Monsanto  will  joindy  own  the 
feedstock  prejiaration  unit  and  the  new 
ethylene  facility  in  direct  proportion  to 
their  respective  contributions  to  the 
capital  costs  of  the  facilities.  Although 
the  final  ownership  percentages  of  each 
party  will  not  be  ^ed  for  the  new 
ethylene  facility  and  the  new  feedstock 
preparation  unit  until  immediately  prior 
to  die  time  each  facility  is  placed  in 
service,  the  parties  have  indicated  that 
Monsanto  will  have  a  somewhat  greater 
than  50  percent  interest  in  the  new 
ethylene  facility  at  Qiocolate  Bayou, 
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and  Conoco  will  have  a  somewhat 
greater  than  50  percent  interest  in  the 
new  feedstock  preparation  unit  at  Lake 
Charles.  Louisiana. 

In  Monsanto  Company,  Interpretation 
1979-22, 44  FR  60271  (October  19. 1979), 
the  Department  of  Energy  (DOE) 
determined  that  during  the  construction 
phase,  Monsanto  was  the  proper  firm  to 
report  the  operations  of  the  existing 
ethylene  facility  at  Chocolate  Bayou. 

The  parties  have  now  jointly  requested 
an  interpretation,  with  regard  to  the 
operating  phase  of  the  project,  that 
Conoco  and  Monsanto  are  separate 
firms  for  purposes  of  the  Mandatory 
Petroleum  Allocation  and  Price 
Regulations  and  that  the  firms  may 
continue  to  report  their  crude  oil 
receipts,  sales  volumes,  and  other 
pertinent  information  to  the  DOE  on  a 
separate  firm  basis.* 

Issues 

(1)  During  the  operating  phase  of  the 
project,  what  is  the  proper  “firm"  to 
report  the  operations  of  the  existing 
ethylene  facility  at  Chocolate  Bayou  and 
the  new  feedstock  preparation  unit  at 
Lake  Charles  for  purposes  of  the 
Mandatory  Petroleum  Allocation  and 
Price  Relations? 

(2)  Is  me  new  ethylene  facility  at 
Chocolate  Bayou  a  “refinery”  for 
purposes  of  the  Mandatory  Petroleum 
Allocation  Regulations? 

Interpretation 

Conoco  and  Monsanto  are  each 
separate  firms  for  purposes  of  the 
Mandatory  Petroleum  Allocation  and 
Price  Regulations.  Monsanto  is  a  refiner 
under  10  CFR  Part  211  based  upon  its 
ownership  of  the  majority  interest  in. 
and  operation  of,  its  existing  ethylene 
facility.  Conoco  is  the  refiner  under  Part 
211  based  upon  its  ownership  of  the 
majority  interest  in,  and  operation  of  the 
new  feedstock  preparation  unit.  Because 
the  new  ethylene  facility  will  not  utilize 
a  crude  oil  feedstock,  it  is  not  a  refinery 
for  purposes  of  Part  211  and  does  not,  in 
itself,  convey  refiner  status  upon  its 
owner.  Conoco  and  Monsanto  are  each 
a  refiner  for  purposes  of  10  CFR  Part  212 
to  the  extent  that  they  take  title  to 
refinery  feedstock  and  market  covered 
products  which  they  refine  or  which  is 
refined  for  their  account 

L  Existing  Ethylene  Facility  and 
Feedstock  Preparation  Unit  In  their 
submission,  Conoco  and  Monsanto 
assert  that  they  should  be  treated  as 
separate  firms  for  purposes  of  reporting 
the  operations  of  the  existing  ethylene 

*8uch  an  interpretation  could  affect  Monianto'a 
status  as  a  small  refiner  for  purposes  of  the 
domestic  crude  oil  allocation  program  (entitlements 
program).  See  10  CFR  21ia7(e). 


facility  at  Chocolate  Bayou  and  the  new 
feedstock  preparation  unit  at  Lake 
Charles.  Louisiana.  The  firm  also  asserts 
that  the  joint  venture  does  not  constitute 
a  separate  firm  or  a  new  refiner  under 
DOE  regulations. 

10  Cro  211.6  imposes  a  reporting 
requirement  upon  all  refiners.*  “Refiner" 
is  defined  in  10  CFR  211.62  as  “a  firm 
which  owns,  operates  or  controls  the 
operations  of  one  or  more  refineries.” 
“Firm”  is  defined  in  10  CFR  211.51*  as: 

any  association,  company,  corporation, 
estate,  individual,  joint-venture,  partnership, 
or  sole  proprietorship  or  any  other  entity 
however  organized  including  charitable, 
educational  or  other  eleemosynary 
institutions,  and  the  Federal  Government 
including  corporations,  departments,  Federal 
agencies,  and  other  instrumentalities,  and 
State  and  local  governments.  The  (DOE]  may 
in  regulations  and  forms  issued  in  this  part 
treat  as  a  firm:  (a)  a  parent  and  the 
consolidated  and  unconsolidated  entities  (if 
any)  which  it  directly  or  indirectly  controls, 
(b)  a  parent  and  its  consolidated  entities,  (c) 
an  unconsolidated  entity,  or  (d)  any  part  of  a 
firm.  (Emphasis  added.) 

For  general  allocation  and  price 
control  purposes,  the  DOE  has  selected 
the  first  and  most  expansive  of  the  four 
meanings  listed  above*  and  has 
implemented  that  meaning  in  10  CFR 
Part  212  as  well  as  in  the  report  fonns 
required  to  be  filed  by  all  refiners.  See 
instructions  to  Forms  ERA-49  and  FEA- 
P302-M-1.  Eg.,  Northern  Natural  Gas 
Co.,  Interpretation  197a-«3. 44  FR  3023 
(January  15, 1979). 

Both  of  these  definitions  are 
consistent  with  the  definition  of  “small 
refiner”  which  includes: 

a  refiner,  the  sum  of  the  capacity  of  the 
refineries  of  which  (including  the  capacity  of 
any  person  who  controls,  or  is  controlled  by. 
or  is  under  common  control  with  such  refiner) 
does  not  exceed  175,000  barrels  per  day. 

10  CFR  211.62.  The  element  of  control  is 
therefore  the  critical  factor  in  any 
determination  of  whether  Conoco  and 
Monsanto  are  separate  firms  for 
purposes  of  reporting  the  operations  of 
the  existing  ethylene  facility  and  the 
feedstock  preparation  unit. 

Generally,  the  joint  venture 
established  by  contract  between  Conoco 

^Section  Zll.SS  requires  refiners  to  report  on  a 
monthly  basis  their  crude  oil  runs  to  stills  to  the 
DOE. 

*The  definition  of  fiim  found  in  1 211.51  parallels 
that  in  10  CFR  212.31. 

*The  second  and  third  meanings  under  the 
general  definition  of  firm  in  10  CFR  212.31  were 
used  by  the  Cost  of  Living  Council  and  the  Federal 
Energy  Administration  primarily  in  connection  with 
profit  margin  regulatiotu  that  are  no  longer 
affective.  The  fourth  meaning  has  been  used  only  in 
special  circumstances,  e.g..  in  connection  with  the 
coiuideration  of  requests  for  exception.  Ball 
Marketing  Enterprise,  Interpretation  1977-18, 42  FR 
39960, 39961  (June  13, 1977). 


and  Monsanto  allows  each  venture 
party,  unless  otherwise  provided  in  the 
agreement,  to  have  a  50  percent  interest 
in  the  ethylene  production  project,  and 
to  share  equally  in  control  and  direction 
of,  and  in  the  benefits,  operating 
expenses,  rights  and  liabilities  relating 
to,  the  venture.  Each  party  must  provide 
a  certain  proportion  of  the  feedstock 
and,  in  turn,  will  be  entitled  to  the'same 
proportion  of  the  products.  Each  facility 
will  be  managed  by  a  separate 
management  committee  that  will  consist 
of  six  members,  three  appointed  by  and 
representing  Conoco  and  three 
appointed  by  and  representing 
Monsanto.  The  management  committees 
shall  have  the  power  and  authority  to 
make  major  decisions  and  set  policy  in 
regard  to  the  operation  of  each  facility. 
However,  the  venture  will  not  hold  title 
to  any  of  the  facilities  and  will  not 
control  marketing  activities,  raw 
material  acquisition  or  profit  sharing. 

As  the  requesting  parties  have  pointed 
out,  the  principal  cases  in  which  DOE 
has  addressed  the  issue  of  “control”  and 
its  importance  in  determining  the 
relevant  firm  for  regulatory  purposes  are 
inapposite  to  the  facts  presented  for  our 
consideration  in  the  present  case.* 

The  status  of  a  joint  venture  under 
DOE  regulations  was  addressed  in 
Commonwealth  Oil  Refining  Company 
(CORCO),  Interpretation  1977-45, 43  FR 
1480  (January  10. 1978),  in  which  the 
DOE  applied  10  CFR  211.67(d)(5).  which 
provides  for  entitlements  benefits  for 
naphtha  imported  into  Puerto  Rico.  In 
that  case,  the  DOE  determined  that 
where  CORCO  and  PPG  Industries.  Inc. 
(PPG)  each  had  a  50  percent  ownership 
interest  in  the  Puerto  Rico  Olefins  (PRO) 
facility,  an  independent  firm  which  was 
managed  by  a  committee  on  which 
CORCO  and  PPG  were  equally 
represented,  CORCO  did  not  “control” 
PRO  and  therefore  could  report  its 
naphtha  imports  separately  from  PRO. 

In  the  present  case,  the  joint  venture 
has  no  independent  identity  or  existence 

*  See  Ball  Marketing  Enterprise,  supra  note  S,  in 
which  a  producer  of  crude  oil  and  a  refiner 
constituted  a  single  firm  based  on  the  producer’s 
greater  than  SO  percent  ownership  interest  in  the 
refinery;  Tesoro  Petroleum  Carp.,  Interpretation 
1975-32, 42  FR  23743  (August  21, 1975),  in  which 
Tesoro,  a  refiner,  was  found  to  control  CORCO,  s 
refiner  in  Puerto  Rico,  after  Tesoro  acquired  38 
percent  of  CORCO's  outstanding  shares  where 
ownership  of  the  remaining  outstanding  shares  was 
widely  dispersed;  Enterprise  Products  Co., 
Interpretation  1975-3, 42  FR  23724  (February  12, 
1975),  in  which  Enterprise,  a  propane  reseller,  and 
two  retailers  affiliated  with  ^terprise  were  found 
to  constitute  a  single  firm  because  the  common 
owners  of  the  firms  protected  their  control  by  the 
veto  power  they  held  over  any  attempts  the 
majority  of  the  board  might  take  toward 
independent  action. 
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separate  from  Conoco  and  Monsanto. 

The  joint  venture  here  does  not  hold  title 
to  any  of  the  facilities,  the  feedstocks  or 
the  covered  products  after  refining,  and 
indeed  constitutes  no  more  than  a 
management  or  processing  agreement  * 
between  Conoco  and  Monsanto.  Conoco 
and  Monsanto  are  providing  separate 
feedstock,  are  individually  marketing 
their  share  of  the  products  and  are 
assuming  full  financial  risk  for  their 
share  of  the  operations  with  respect  to 
the  joint  venture.  Because  the  joint 
venture  does  not  constitute  a  separate 
firm  under  §  211.51,  Conoco  and 
Monsanto  maintain  their  separate  status 
as  refiners  based  upon  their  majority 
ownership  interests  in,  and  operation  of. 
the  new  feedstock  preparation  unit  and 
the  existing  ethylene  facility 
respectively.  Crude  oil  refined  by  one 
party  to  the  joint  ventiue  at  the  refinery 
of  the  other  must  be  reported  as  crude 
oil  processed  under  a  processing 
agreement. 

IL  New  Ethylene  Facility.  The  second 
issue  raised  by  the  requesting  parties  is 
the  status  of  the  new  ethylene  facility 
for  purposes  of  the  Mandatory 
Petroleum  Allocation  Regulations. 
“Refineries”  is  defined  for  purposes  of 
the  allocation  regulations  in  10  CFR 
211.51  as  “those  industrial  plants, 
regardless  of  capacity,  processing  crude 
oil  feedstock  and  manufacturing  refined 
petroleum  products,  except  when  such 
plant  is  a  petrochemical  plant” 
(Emphasis  added.)  “Refinery”  is  defined 
for  purposes  of  the  entitlements  program 
in  10  CFR  211.62  as  “an  industrial  plant 
regardless  of  capacity,  processing  crude 
oil  feedstock  and  manufacturing  refined 
petroleum  products,  residual  fuel  oil  or 
petrochemicals,  and  shall  include  a 
petrochemical  plant.”  (Emphasis  added.) 
Because  the  new  ethylene  facility 
processes  unfinished  oils  rather  than 
crude  oil,  it  is  not  a  refinery  for  purposes 


*The  joint  venture  agreement  meets  the  literal 
dermition  of  “processing  agreement”  which  is 
defined  in  S  211.62  as  meaning  “any  agreement 
pursuant  to  which  an  owner  of  crude  oil  agrees  to 
have  that  crude  oil  processed  or  refined  by  another 
perswi  and  retains  ownership  in  some  or  all  of  the 
petroleum  products  so  processed  or  refined  from  the 
crude  oil.”  The  DOE  reporting  form  ERA-49, 
Domestic  Crude  Oil  Entitlements  Program  Refiners 
Monthly  Report,  requires  separate  line  entries  for 
volumes  of  crude  oil  refined  at  a  refiner’s  o«vn 
refineries  for  its  own  account  and  for  volumes  of 
crude  <  a  refined  for  its  own  account  at  refineries 
owned  by  others. 

In  this  regard  it  should  be  noted  that  §  211.67(e)(2) 
prohibits  a  small  refiner  such  as  Monsanto  from 
receiving  small  refiner  bias  entitlements  for  the 
crude  oil  processed  at  a  refinery  owned  by  another 
refiner.  Thus,  the  crude  oil  processed  by  Monsanto 
at  Conoco's  new  feedstock  preparation  unit  under 
the  joint  venture  agreement  (which  is  noted  above 
qualifies  as  a  “processing  agreement")  would  not 
earn  Monsanto  small  refiner  bias  entitlements. 


of  the  allocation  regulations  or  the 
entitlements  program. 

"Refiner”  is  defined  for  purposes  of 
the  price  regulations  in  10  CFR  212.31  • 
as: 

a  firm  (other  than  a  reseller  or  retailer)  or 
that  part  of  such  a  firm  which  refines  covered 
products  or  blends  and  substantially  changes 
covered  products,  or  refines  liquid 
hydrocarbons  fi'om  oil  and  gas  field  gases,  or 
recovers  liquified  petroleum  gases  incident  to 
petroleum  refining  and  sells  those  products  to 
resellers,  retailers,  reseller-retailers  or 
ultimate  consumers.  “Refiner”  includes  any 
owner  of  covered  products  which  contracts  to 
have  those  covered  products  refined  and  then 
sells  the  refined  covered  products  to 
resellers,  retailers,  reseller-retailers  or 
ultimate  consumers. 

“Covered  products”  as  defined  in 
§  212.31  includes  gasoline.  “Gasoline”  is 
defined  in  §  212.31  to  include: 

all  of  the  various  grades,  other  than  aviation 
gasoline,  of  refined  petroleum  naphtha  which, 
by  its  composition,  is  suitable  for  use  as  a 
carburant  in  internal  combustion  engines. 

One  of  the  product  streams  to  be 
produced  at  the  new  ethylene  facility  is 
pyrolysis  gasolihe.  Because  pyrolysis 
gasoline  is  suitable  for  use  as  a 
carburant  in  internal  combustion 
engines,  it  is  included  in  the  definition  of 
“gasoline”  and  therefore  was  a  covered 
product  for  purposes  of  the  price 
regulations.  See  Good  Hope  Refineries, 
Inc.,  Interpretation  1978-47, 43  FR  34438 
(August  4. 1978). 

In  Devon  Corporation:  Eason  Oil 
Company,  Interpretation  1979-3, 44  FR 
16891  (March  20, 1979),  the  DOE 
determined  that  where  several  parties 
had  interests  in  a  facility  that  refined 
covered  products  prior  to  their  first  sale, 
each  party  was  a  refiner  as  defined  in 
§  212.31  and  was  therefore  subject  to  the 
Mandatory  Petroleum  Price  Regulations. 
See  also  Crystal  Oil  Company, 
Interpretation  1979-14, 44  FR  44475  Quly 
30, 1979).  Thus,  Conoco  and  Monsanto, 
which  will  each  own  respectively  the 
feedstock  and  the  products  refined  at 
the  new  ethylene  facility,  including  half 
of  the  pyrolysis  gasoline,  are  refiners. 
Each  firm  shall  separately  comply  with 
the  reporting  requirements  of  Parts  211 
and  212. 

III.  Conclusion.  Accordingly,  the 
proper  application  of  the  Mandatory 
Petroleum  Allocation  and  Price 
Regulations  to  the  facts  presented  by 
Conoco  and  Monsanto  is  as  follows: 

(1)  Conoco  and  Monsanto  remain 
separate  firms  notwithstanding  their 
participation  in  the  joint  venture. 


*See  Tristate  Oil  S’ Asphalt  Sales.  Inc.. 
InterpreUtion  1978-22, 43  FR  25079  (June  9, 1978)  for 
a  discussion  of  “rofiner"  as  defined  in  the  price 
regulations. 


Monsanto  remains  a  small  refiner  by 
virtue  of  its  majority  ownership  in  and 
control  of  the  existing  ethylene  facility 
located  on  Chocolate  Bayou  near  Alvin, 
Texas.  However,  Monsanto  may  not 
earn  small  refiner  bias  entitlements  with 
respect  to  the  crude  oil  run  for  its 
account  at  Conoco's  refinery.  Conoco  is 
a  refiner  based  upon  its  ownership  of 
the  majority  interest  in  and  operation  of 
the  new  feedstock  preparation  unit 
Each  refiner  is  responsible  for  reporting 
all  crude  oil  receipts  run  at  their 
refineries  and  at  other  refineries  for 
their  account  on  the  proper  DOE 
reporting  forms. 

(2)  The  new  ethylene  facility  at 
Chocolate  Bayou  is  not  a  refinery  for 
purposes  of  10  CFR  Part  211  because  it 
does  not  utilize  a  crude  oil  feedstock. 
However,  Conoco  and  Monsanto  are 
both  refiners  subject  to  10  CFR  Part  212 
for  purposes  of  complying  with  the 
recordkeeping  and  reporting 
requirements  of  10  C^  Part  212. 

Issued  in  Washington,  D.C.  on  March  17, 
1981. 

Lona  L  Feldman, 

Assistant  General  Counsel  for  Interpretations 
andRulings. 

[Interpretation  1981-10] 

To:  Mobil  Oil  Corporation 
Regulations  Interpreted:  10  CFR  211.62, 
211.66(h),  211.67 

Code:  GCW — ^AI — ^Accounting  Practices, 
Entitlements  Program 

Facts 

Mobil  Oil  Corporation  (Mobil)  is  a 
refiner  of  crude  oil  subject  to  10  CFR 
Part  211,  Subpart  C  of  ^e  Mandatory 
Petrolemn  Allocation  Regulations.* 
Upon  the  institution  of  the  Domestic 
Crude  Oil  Allocation  Program  (the 
entitlements  program)  at  §  211.67,  Mobil 
adopted  a  system  of  accounting  for  and 


'  Executive  Order  12287, 46  FR  9909  (January  30, 
1961)  exempted  all  crude  oil  and  refined  petroleum 
products  the  price  and  allocation  controls 
adopted  pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended,  IS  U.S.C.  751  et 
seq.  (1976).  This  Order  was  effective  at  12m  ajn., 
January  2a  1981. 

Section  3  of  the  Order  specifies  that 

The  Secretary  of  Energy  may,  pursuant  to 
Executive  Order  No.  11790,  as  amended  by 
Executive  Order  No.  12038,  adopt  such  relations 
and  take  sudi  actions  as  he  deems  necessary  to 
implement  this  Order,  including  the  promulgation  of 
entitlements  notices  for  periods  prior  to  this  Order 
and  the  establishment  of  a  mechanism  for 
entitlements  adjustments  for  periods  prior  to  this 
Order. 

Pursuant  to  section  S,  Mobil  remains  subject  to 
regulations  and  actions  of  the  Secretary  of  Energy 
regarding  the  entitlements  program.  Therefore,  it  is 
necessary  to  resolve  the  issue  presented  here  in 
order  for  Mobil  to  comply  properly  with  the 
continuing  requirements  of  the  entitlements 
program. 
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reporting  its  “crude  oil  receipts”  to 
comply  with  the  regulatory  requirements 
of  the  program.^ Mobil  has  consistently 
reported  as  crude  oil  receipts  its 
domestic  crude  oil  acquisitions  at  the 
point  and  time  of  purchase. 

Mobil  acquires  title  to  domestic  crude 
oil  through  two  basic  mechanisms:  upon 
the  passage  of  the  crude  oil  through 
Lease  Automatic  Custody  Transfer 
(LACT)  meters  or  the  measurement  of 
the  crude  oil  by  lease  tank  gauges  or 
upon  the  delivery  of  the  crude  oil  to 
Mobil  in  pipeline  systems.  Crude  oil 
which  Mobil  reports  as  crude  oil 
receipts  at  the  time  it  is  acquired  travels 
through  various  collection  points  into 
inventory  storage  at  various  locations 
prior  to  the  time  it  travels  to  and  is 
received  at  Mobil’s  rehneries.  In  its 
submission,  Mobil  states  that,  “[i]f  it 
were  possible  to  trace  a  particular 
barrel  of  crude  through  the  Mobil  system 
from  the  LACT  meter  or  lease  tank  to 
receipt  at  a  particular  reHnery, 
approximately  12  days  may  have 
elapsed  between  these  two  events.”  * 

Mobil  contends  that  on  January  28, 
1981,  the  date  the  President  signed 
Executive  Order  12287,  its  system  of 
accoimting  for  and  reporting  crude  oil 
receipts  at  the  time  of  acquisition 
ceased  to  operate  equitably.  Under 
Mobil’s  system,  the  cumulative  volume 
of  Mobil’s  price-controlled  crude  oil 
receipts  is  greater  than  the  volumes  of 
price-controlled  crude  oil  that  were 
actually  received  at  Mobil’s  refineries. 
Mobil  contends  that  the  regulations 
governing  the  determination  and 
reporting  of  crude  oil  receipts  for 
JanuaiV  1981  should  permit  the 
exclusion  of  the  cumulative  volume  of 
price-controlled  crude  oil  included  in 
Mobil’s  net  increase  in  inventory  since 
November  1, 1974,*  which  has  already 
been  reported  as  “crude  oil  receipts”  but 
was  not  received  at  Mobil’s  refineries 
prior  to  January  28, 1981.  Accordingly, 
Mobil  desires  to  adjust  its  January  1981 
crude  oil  receipts  by  the  proportion  of  its 
increase  in  inventory  equal  to  the 
volume  of  price-controlled  crude  oil 
receipts  that  would  be  reported  pursuant 
to  Mobil’s  customary  accounting  and 
reporting  methodology. 

Issue 

May  Mobil  change  its  generally 
accepted  and  consistently  and 
historically  applied  accounting 


*The  definition  of  “crude  oil  receipts”  is  set  forth 
in  S  211.62  and  is  quoted  in  full,  infra. 

’  Mobil  Oil  Corporation,  Request  for 
Interpretation,  received  February  10, 1981,  p.  3. 

*The  Federal  Energy  Administration  (a 
predecessor  agency  to  the  Department  of  Energy) 
commenced  the  issuance  of  entitlements  with  the 
month  of  November  1974. 


procedures  for  determining  and 
reporting  crude  oil  receipts  as  required 
by  the  entitlements  program  for  the 
month  of  January  1981? 

Interpretation 

Mobil  may  not  change  in  the  month  of 
January  1981  the  accounting  practices 
which  it  has  consistently  and 
historically  used  to  determine  and  report 
its  crude  oil  receipts.  It  is  necessary  for 
the  proper  operation  of  the  entitlements 
program  and  of  the  regulations 
governing  refiners  set  forth  in  10  CFR 
Part  211  Aat  crude  oil  receipts  be 
determined  and  reported  in  accordance 
with  accoimting  procedures  generally 
accepted  and  consistently  and 
historically  applied  by  the  refiner 
concerned. 

The  issuance  of  entitlements  is 
governed  by  §  211.67(a).  Under  this 
regulation  refiners  are  issued  a  number 
of  entitlements  equal  to  the  number  of 
barrels  of  “crude  oil  runs  to  stills”  ®  for 
that  month,  multiplied  by  the  national 
domestic  crude  oil  supply  ratio  ®  for  that 
month  and  subject  to  certain 
adjustments  and  other  special 
provisions  set  forth  in  §  211.67.  Refiners 
are  required  to  purchase  entitlements 
issued  to  other  refiners  pursuant  to 
§  211.67(b).  Generally,  a  refiner  must 
purchase  entitlements  if  that  refiner 
“has  been  issued  fewer  entitlements  for 
that  month  than  the  number  of  barrels  of 
deemed  old  oil  (as  calculated  under 
paragraph  (b)(2]  of  this  section)  included 
in  its  adjusted  crude  oil  receipts.” 


‘Section  211.62  defines  “crude  oil  runs  to  stills” 
as  follows; 

“Crude  oil  runs  to  stills,”  means,  in  the  case  of  a 
refiner  other  than  a  petrochemical  producer,  the 
total  number  of  barrels  of  crude  oil  input  to 
distillation  units  processed  by  a  reHner  and 
measured  in  accordance  with  Bureau  of  Mines  Form 
6-1300-M  and,  in  the  case  of  a  petrochemical 
producer,  the  total  number  of  barrels  of  crude  oil 
input  to  processing  units  for  conversion  into 
petrochemicals. 

‘Section  211.62  defines  “national  domestic  crude 
oil  supply  ratio”  as  follows: 

“National  domestic  crude  oil  supply  ratio”  means, 
for  a  particular  month,  the  volume  of  deemed  old  oil 
(as  defined  in  S  211.67(b))  included  in  the  aggregate 
adjusted  crude  oil  receipts  of  all  reFiners,  decreased 
by  a  number  of  barrels  of  deemed  old  oil  equal  to 
the  number  of  entitlements  issuable  to  small 
refiners  under  §  211.67(e),  the  number  of 
entitlements  issuable  pursuant  to  orders  under 
subpart  D  of  part  205,  and  the  number  of 
entitlements  issuable  under  §  211.67(a)(4), 

§  211.67(a)(6),  and  S  211.67(a)(7),  divided  by  the  sum 
of  the  total  volume  of  the  crude  oil  runs  to  stills  for 
all  refiners  for  that  month,  the  number  of  barrels 
considered  us  crude  oil  under  §  211.67(a)(5)  for  that 
month,  and  fifty  percent  (50%)  of  the  total  volume  of 
imports  of  eligible  products  by  eligible  firms  for  that 
month.  The  calculation  of  the  national  domestic 
crude  oil  supply  ratio  for  each  month  shall  take  into 
account  entitlement  purchase  or  sale  requirements 
resulting  from  the  correction  of  reporting  errors 
pursuant  to  paragraph  (j)  of  §  211.67. 


To  comply  with  the  entitlements 
program  a  refiner  determines  its  crude 
oil  receipts  pursuant  to  the  definition  set 
forth  in  §  211.62: 

“Crude  oil  receipts”  means,  as  to  a 
particular  refiner,  the  volume  of  crude  oil  (i) 
booked  into  its  refineries  in  accordance  widi 
accounting  procedures  generally  accepted 
and  consistently  and  historically  applied  by 
the  refiner  concerned,  for  its  own  account  or 
for  the  account  of  a  firm  other  than  a  refiner 
or  (ii)  if  not  previously  so  booked  into  its 
refineries,  delivered  by  that  refiner  for  its 
account  to  another  refiner  pursuant  to  a 
processing  agreement  with  that  other  refiner. 
Crude  oil  receipts  shall  not  include  crude  oil 
received  by  a  refiner  for  the  purpose  of 
processing  at  its  refineries  for  the  account  of 
another  refiner.  A  particular  crude  oil  receipt 
shall  be  deemed  to  have  occurred  when  the 
related  cost  is  booked  into  refinery  inventory 
in  accordance  with  accounting  procedures 
generally  accepted  and  consistently  and 
historically  applied  by  the  refiner  concerned, 
whether  or  not  such  crude  oil  has  been 
actually  received  by  that  refiner,  except  that 
crude  oil  delivered  by  one  refiner  to  another 
refiner  pursuant  to  a  processing  agreement 
will  be  deemed  to  have  been  delivered  by  the 
delivering  refiner  to  the  other  refiner  when 
the  risk  of  loss  passes  to  the  other  refiner 
under  the  particular  processing  agreement  or 
when  the  crude  oil  is  received  at  the  refinery 
of  the  other  refiner,  whichever  occurs  first. 
Crude  oil  which  has  been  added  by  a  refiner 
to  its  inventory  and  which  is  thereafter  sold 
or  otherwise  disposed  of  without  processing 
for  the  account  of  that  refiner  shall  be 
deducted  from  its  crude  oil  receipts  at  the 
time  when  the  related  cost  is  deducted  from 
refinery  inventory  in  accordance  with 
accounting  procedures  generally  accepted 
and  consistently  and  historically  applied  by 
the  refiner  concerned.  The  volume  of 
domestic  crude  oil  included  in  a  refiner’s 
crude  oil  receipts  shall  be  evidenced  by  and 
consistent  with  invoices  received  with 
respect  to  such  crude  oil  receipts.  (Emphasis 
added.) 

'Thus,  the  determination  of  crude  oil 
receipts  is  explicitly  subject  to  generally 
accepted  as  well  as  consistently  and 
historically  applied  accounting 
procedures.'' 


’  In  Bigheart  Pipe  Line  Corporation,  Interpretation 
1981-6,  (issued  February  24, 1981)  a  change  during 
1973  in  the  accounting  method  used  to  value  the 
firm’s  inventory  each  month  did  not  contravene  the 
requirement  set  forth  in  10  CFR  212.182  to  determine 
the  acquisition  cost  of  crude  oil  “in  accordance  with 
generally  accepted  accounting  practices 
consistently  and  historically  applied  by  the 
reseller.”  Since  the  previously  used  accounting 
method  was  not  an  acceptable  one  pursuant  to  the 
crude  oil  reseller  price  rule  set  forth  in  10  CFR 
212.183,  the  Mandatory  Petroleum  Price  Regulations 
required  Bigheart  to  change  its  unacceptable 
accounting  method  and  to  adopt  an  acceptable  one, 
even  though  this  change  violated  the  additional 
regulatory  requirement  that  accounting  practices  be 
applied  consistently  and  historically.  It  should  be 
noted,  however,  that  Bigheart  consistently  applied 
the  acceptable  method  of  accounting  for  the  value 
of  the  firm's  inventory  each  month  since  August 
1973. 
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After  determining  its  crude  oil 
receipts,  a  refiner  must  report  its 
determinations  to  the  Department  of 
Energy  (DOE)  pursuant  to  the  provisions 
of  §  211.66.  Although  the  monthly 
reports  required  by  §  211.66(h)  * 
prescribe  the  reporting  of  crude  oil 
receipts  in  terms  of  “estimated 
volumes,”  this  reporting  requirement 
does  not  modify  a  refiner’s  obligation  to 
report  its  crude  oil  receipts  in 
accordance  with  accounting  procedures 
generally  accepted  and  consistently  and 
historically  applied.  Therefore,  the 
reference  to  “estimated  volumes”  in 
§  211.66(h)  does  not  permit  Mobil  to 
change  its  customary  accounting  and 
reporting  methodology  by  estimating 
and  excluding  from  its  reports  the 
cumulative  volume  of  price-controlled 
crude  oil  included  in  its  net  increase  in 
inventory  of  crude  oil  since  November  1, 
1974,  which  has  already  been  reported 
as  “crude  oil  receipts”  but  was  not 
received  at  Mobil’s  refineries  prior  to 
January  28, 1981. 

Indeed,  the  regulatory  requirement  to 
continue  to  apply  accounting  procedures 
consistently  and  historically  pervades 
the  Mandatory  Petroleum  Allocation 
Regulations.  'This  requirement  relates  to 
the  accounting  procedures  used  by 
individual  firms.  It  is  not  designed  to 
impose  uniform  accounting  procedures 
on  all  firms  governed  by  the  regulations. 
Thus,  the  unified  system  of  Federal 
energy  regulations  affects  differently  the 
accounting  system  used  by  individual 
firms. 

However,  the  requirement  to  use 
accounting  procedures  generally 
accepted  and  consistently  and 
historically  applied  by  the  refiner 
concerned  incorporates  an  underlying 
concept  of  financial  accounting  because 
it  ensures  the  comparability  of  data. 
Changes  in  the  manner  of  determining 
crude  oil  receipts  would  result  in 
changes  in  obligations  to  purchase 
entitlements,  thus  affecting  the  refiner’s 
financial  situation.  Moreover,  any  such 
changes  would  retroactively  change  the 
data  used  to  determine  the  refiner’s 
maximum  lawful  selling  prices  for 
refined  petroleum  products  during  the 
period  of  price  controls. 

In  addition,  by  requiring  that  a  refiner 
consistently  and  historically  account  for 
its  crude  oil  receipts,  the  DOE  can  more 
capably  audit  a  refiner’s  compliance 
with  the  Mandatory  Petroleum 
Allocation  Regulations.  The  consistent 
application  of  acceptable  accounting 

'Renners  Monthly  Report.  Form  ERA-49, 
provides  the  means  by  which  reHners  report 
pursuant  to  i  211.66(h)  for  purposes  of  the  domestic 
crude  oil  entitlements  program.  Note  that  items  4, 5. 
and  6  of  this  Form  require  the  reporting  of  “actual 
barrels"  of  crude  oil  receipts. 


procedures  by  each  refiner  also  prevents 
the  non-reporting  or  double  reporting  of 
volumes  of  crude  oil  in  a  refiner’s  crude 
oil  receipts. 

Mobil’s  accounting  system  is  not 
designed  to  track  crude  oil  acquisitions 
and  to  measure  them  as  the  crude  oil  is 
received  at  each  refinery.  Therefore, 
Mobil’s  historically  and  consistently 
applied  system  of  determining  and 
reporting  as  its  crude  oil  receipts  its 
acquisition  of  domestic  crude  oil  at  the 
point  and  time  of  purchase  must 
continue  without  adjustment.  The  one¬ 
time  compensating  proportional 
adjustment  to  crude  oil  receipts  that 
Mobil  suggests  does  not  permit  the 
accuracy  in  reporting  crude  oil  receipts 
which  the  regiilations  require  and  of 
which  Mobil’s  present  accounting 
procedures  are  capable.  Further,  the 
change  in  accounting  procedures  to 
adjust  the  determination  of  crude  oil 
receipts  for  January  1981  proposed  by 
Mobil  is  exactly  the  sort  of  manipulation 
of  the  entitlements  program  regulations 
that  the  requirement  to  apply  accounting 
procedures  consistently  and  historically 
is  designed  to  prohibit. 

Moreover,  Mobil’s  present  accounting 
system  is  perfectly  acceptable  under 
and  clearly  envisioned  by  §  211.62.  Even 
though  the  first  sentence  of  §  211.62 
defines  crude  oil  receipts  as  “the  volume 
of  crude  oil . . .  booked  into  . . . 
refiineries”,  subsequent  language  further 
interprets  this  initial  expression  of  the 
definition  by  stating  that 

[a]  particular  crude  oil  receipt  shall  be 
deemed  to  have  occured  when  the  related 
cost  is  booked  into  refinery  inventory  in 
accordance  vtdth  accounting  procedures 
generally  accepted  and  consistently  and 
historically  applied  by  the  refiner  concerned, 
whether  or  not  such  crude  oil  has  been 
actually  received  by  that  refiner.  [Emphasis 
added.] 

Accordingly,  Mobil’s  system  of 
determining  crude  oil  receipts  at  the 
time  the  crude  oil  comes  into  inventory 
at  the  point  and  time  of  purchase  is  in 
accordance  with  this  re^atory 
requirement. 

'The  regulations  governing  the 
determination  of  crude  oil  receipts 
operate  in  a  manner  that  is  blind  to  the 
nature  of  the  accounting  procedures 
used  by  the  refiner.  No  penalty  or 
inequity  has  been  imposed  upon  Mobil 
by  the  regulations.  If  Mobil’s  inventory 
of  crude  oil  had  shown  a  greater  volume 
of  crude  oil  exempt  from  price  controls, 
then  its  accounting  procedures  may 
have  operated  more  to  Mobil’s 
advantage  under  the  entitlements 
pro^am. 

Inerefore,  for  the  month  of  January 
1981  Mobil  may  not  change  the 
accounting  practices  which  it  has 


consistently  and  historically  used  to 
determine  and  report  its  crude  oil 
receipts.  'The  regulations  governing  the 
determination  and  reporting  of  crude  oil 
receipts  for  January  1981  do  not  permit 
the  exclusion  of  the  cumulative  volume 
of  price-controlled  crude  oil  included  in 
Mobil’s  net  increase  in  inventory  since 
November  1, 1974,  which  has  already 
been  reported  as  “crude  oil  receipts”  but 
was  not  received  at  Mobil’s  refineries 
prior  to  January  28, 1981.  Accordingly, 
Mobil  may  not  adjust  its  January  1981 
crude  oil  receipts  by  the  proportion  of  its 
increase  in  inventory  equal  to  the 
volume  of  price-controlled  crude  oil 
receipts  that  would  be  reported  pmsuant 
to  Mobil’s  customary  accoimting  and 
reporting  methodology. 

Issued  in  Washington,  D.C.  on  March  23, 
1981. 

Lona  L  Feldman, 

Assistant  General  Caunsel  for  Interpretations 
and  Rulings. 

[Interpretation  1981-11] 

To:  Sun  Oil  Company 
Regulation  Interpreted:  10  CFR  §  212.78 
Code:  GCW — ^PI— Tertiary  Incentive 
Crude  Oil  Program;  Recoupable 
Allowed  Expenses 

Facts 

Sun  Oil  Company  (Delaware) 
(hereinafter  “Sun”)  is  a  crude  oil 
producer,  as  that  term  is  defined  in  10 
CFR  212.31.  Sun  has  self-certified  one 
enhanced  crude  oil  recovery  (EOR) 
project  under  the  Tertiary  Incentive 
Program  of  the  Mandatory  Petroleum 
Price  Regulations  at  10  CFR  Part  212, 
Subpart  D,  and  is  currently  preparing  to 
certify  another.  In  addition.  Sun  is 
evaluating  other  projects  for  possible 
certification  under  the  program.  Sun 
intends  to  recoup  allowed  expenses  of 
these  projects  by  selling  otherwise  price 
controlled  crude  oil  production  at 
uncontrolled  prices  as  permitted  by 
§  212.78(a)(2).  ‘ 

Sun  states  that  because  of  the  timing 
of  shipment,  delivery  and  payment  of 
purchase  orders,  a  major  part  of  its 
allowed  expenses  became  legal 

’  Effective  January  28, 1981, 12m  a.m.,  all  crude 
oil  and  refin^  petroleum  products  were  exempted 
froip  the  price  and  allocation  controls  adopted 
pursuant  to  the  Emergency  Petroleum  Allocation 
Act  of  1973,  as  amended,  Pub.  L  No.  93-159 
(November  27. 1973).  15  U.S.C.  751  etseq.  (1976),  by 
Executive  Order  No.  12287, 46  FR  9909  (January  30, 
1961).  Because  a  producer  may  recertify  crude  oil 
which  was  sold  prior  to  Executive  Order  No.  12287, 
and  thus  recover  its  allowed  expenses  in  February 
and  March  1981,  respectively,  by  the  recertification 
of  price  controlled  crude  oil  sold  in  December  1980 
and  January  1961,  respectively,  it  is  appropriate  to 
consider  the  questions  raised  in  Sun's  request  for 
interpretation.  See  Ruling  1981-1,  46  FR  12945 
(February  19. 1981). 
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obligations  under  purchase  order 
contracts  entered  into  prior  to  the 
decontrol  of  crude  oil  prices  on  January 
28, 1981,  but  these  purchase  orders  did 
not  require  payment  before  that  date.  In 
other  instances,  the  purchase  order 
required  payment  prior  to  that  date  but 
under  the  terms  of  the  order  the  item 
purchased  was  not  to  be  delivered  or 
used  in  the  EOR  project  until  some  time 
afterward. 

Issues 

1.  Does  §  212.78  permit  Sun  to  recoup 
allowed  expenses  as  of  the  time  they  are 
contracted  under  a  purchase  order  when 
the  terms  of  that  order  require  payment 
to  be  made  at  a  later  date? 

2.  Does  §  212.78  permit  Sun  to  recoup 
allowed  expenses  when  actually  paid 
under  the  terms  of  the  purchase  order 
contract,  if  the  expense  items  are  not  yet 
delivered  or  used? 

3.  Does  the  exemption  of  crude  oil 
prices  from  the  Mandatory  Petroleum 
Price  Regulations  on  January  28, 1981, 
prevent  Sun  from  recouping  the 
expenses  of  items  which  were  not  paid, 
or  which  were  not  delivered  or  used,  as 
of  that  date? 

Interpretation 

Sun’s  purchase  order  contract  for  an 
allowed  expense  item  does  not  qualify 
for  recoupment  of  the  cost  of  the  item 
because  the  definition  of  recoupable 
allowed  expenses  requires  that  an 
expense  be  actually  paid  before  it  may 
be  recouped.  Sun  may  recoup  allowed 
expenses  which  are  actually  incurred, 
paid  and  reported  as  required  by  that 
definition  even  though  the  item 
purchased  will  not  be  delivered  or  used 
imtil  after  the  date  on  which  payment  is 
made.* 

The  Tertiary  Incentive  Program  set 
forth  at  §  212.78  permits  a  qualified 
producer  to  recoup  certain  expenses  of 
an  EOR  project  by  its  release  of 
controlled  crude  oil  from  the  ceiling 
price  provisions  of  10  CFR  Part  212, 
Subpart  D.  Section  212.78(aJ(2]  provides: 

Tertiary  incentive  crude  oil 
Nothwithstanding  the  provisions  of 
\  212.73(a),  beginning  ]dmiaTy  1, 1980,  first 
sales  of  crude  oil  by  or  for  the  behalf  of  a 
producer  are  not  subject  to  the  ceiling  price 
limitations  of  this  subpart,  provided  that  the 
tertiary  incentive  revenue  horn  such  sales 
does  not  exceed  the  recoupable  allowed 
expenses  attributable  to  that  producer. 


‘The  Economic  Regulatory  Administration  has 
given  notice  that  it  intends  to  issue  a  Notice  of 
Proposed  Rulemaking  to  rescind  the  Tertiary 
Incentive  Program  at  10  CFR  212.78  with  respect  to 
any  allowed  expenses  that  have  not  been  incurred 
and  paid  as  of  March  19, 1981.  Advance  Notice  of 
Proposed  Rulemaking,  46  FR 17566  (March  19, 1981). 


Expenses  become  eligible  for 
recoupment  when  they  qualify  under  the 
definition  of  recoupable  allowed 
expenses.  Section  212.78(cJ  defines 
“recoupable  allowed  expenses”  as: 

.  .  .  those  allowed  expenses  that  have  been 
paid  and  reported  pursuant  to  subsection  (h) 
of  this  section  and,  with  respect  to  a 
particular  producer,  those  allowed  expenses 
that  are  attributable  to  that  producer; 
provided  that  (1)  such  expenses  that  are 
incurred  and  paid  prior  to  December  29, 1980, 
are  incurred  in  arm's-length  transactions  and 
for  fair  market  value,  or  (2)  such  expenses 
that  are  incurred  or  paid  on  or  after 
December  29, 1980,  are  incurred  in  arm’s- 
lenght  transactions  or  do  not  exceed  the  price 
that  the  producer  would  have  paid  in  an 
arm’s-length  transaction. 

Thus,  an  allowed  expense  must  be  both 
incurred  and  paid  in  order  to  qualify  as 
a  recoupable  allowed  expense.® 

The  term  “incurred”  does  not  require 
that  an  expense  relate  to  an  item  which 
is  in  the  possession  of  a  producer  or 
which  the  producer  has  used  in 
connection  with  a  tertiary  project. 
Rather,  “incurred”  means  that  a 
producer  is  under  an  obligation  to  pay 
for  an  item.  Thus,  in  the  preamble  to  a 
subsequent  amendment  of  the  incentive 
program,  an  expense  was  described  as 
being  incurred  when  payment  was  due 
under  a  binding  and  enforceable  written 
contract.  45  FR  40106  (June  13, 1980).  The 
preamble  to  the  amendment  which 
established  the  Tertiary  Incentive 
Program  stated: 

Recoupable  allowed  expenses  are  the 
“allowed  expenses”  for  a  particular  tertiary 
project  that  have  actually  been  paid  and 
reported  to  ERA  [Economic  Regulatory 
Administration)  pursuant  to  the  applicable 
provisions  of  this  program.  (Allowed 
expenses  are  seventy-five  percent  of  certain 
expenses  paid  after  August  21, 1979.) 
[Emphasis  added.) 


*  Section  212.78(c)  defines  an  "allowed  expense” 
as; .  .  .  seventy-five  percent  of  an  environmental 
expense  or  seventy-five  percent  of  an  engineering 
and  laboratory  expense  or  seventy-five  percent  of 
an  expense  listed  either  in  the  appendix  to  this 
section  or  in  an  order  issued  pursuant  to  either 
subsection  (e)(2)  or  (e)(3)  of  this  section;  provided 
that,  an  allowed  expense  may  not  be  based  on  an 
expense  incurred  and  paid  prior  to  August  22, 1979. 
No  more  than  one  million  dollars  or  twenty-five 
percent,  whichever  is  less,  of  the  total  amount  of 
allowed  expenses  with  respect  to  a  particular 
project  may  be  based  on  engineering  and  laboratory 
expenses.  The  allowed  expenses  of  a  particular 
project  shall  be  attributable  to  the  qualified 
produceits]  with  respect  to  that  project.  Where 
there  is  more  than  one  qualified  producer,  the 
qualified  producers  shall  allocate  these  expenses 
among  themselves  in  whatever  manner  they 
determine.  With  respect  to  a  particular  property,  the 
total  amount  of  allowed  expenses  may  not  exceed 
twenty  million  dollars. 

An  allowed  expense  does  not  become  recoupable 
until  reported.  Because  the  definition  of  recoupable 
allowed  expenses  requires  that  they  be  “incurred” 
and  “paid”  before  being  reported.  Sun's  request 
requires  interpretation  of  these  two  terms. 


45  FR  51148,  51149  (August  30, 1979).  An 
expense  has  also  been  described  as 
being  paid  “when  a  producer  satisfies 
its  obligation  to  pay  by  transferring 
money  to  the  supplier  of  the  good  or 
service.”  45  FR  40106,  40107,  n.  1, 
Accordingly,  the  term  “paid”  means 
actually  paid.  See  ENPEX  Corporation, 
Interpretation  1981-5  (issued  February 
18, 1981). 

.In  its  request.  Sun  asks  whether 
§  212.78  permits  recoupment  of  an 
expense  at  the  time  a  producer  contracts 
for  an  item  through  a  purchase  order. 

The  expense  is  not  deemed  paid  at  that 
time  because  Sun  states  that  actual 
payment  is  not  made  until  shipment  or 
delivery,  depending  on  the  type  of  item 
purchased.  Since  payment  must  be  made 
before  an  expense  may  be  recouped. 
Sun's  expenses  do  not  become 
recoupable  allowed  expenses  until  Sun 
fulfills  that  condition.  'The  preamble  to 
the  final  regulation,  quoted  above, 
explicitly  supports  this  conclusion. 
Therefore,  a  qualified  producer  must 
actually  pay  for  a  good  or  service  prior 
to  the  recoupment  of  the  allowed 
expense  of  Aat  good  or  service. 

Sim  also  asks  whether  §  212.78 
permits  recoupment  of  expenses  when 
the  item  concerned  is  not  delivered  or 
used  until  some  time  after  the  date  of 
payment.  The  Tertiary  Incentive 
Program  does  not  require  that  the  item 
purchased  be  delivered  or  used  prior  to 
recoupment.  Thus,  if  an  expense  is 
otherwise  qualified  as  a  recoupable 
allowed  expense.  Sun  may  recover  that 
expense  al^ough  the  item  concerned 
has  not  been  delivered  or  used. 

However,  the  use  of  an  item  in 
connection  with  a  tertiary  project  is  a 
condition  subsequent  to  the  recoupment 
of  the  cost  of  that  item  under  the 
incentive  program.  45  FR  40106, 40107. 

Moreover,  the  exemption  of  crude  oil 
from  the  Mandatory  Petroleum 
Allocation  and  Price  Regulations  does 
not  prevent  Sun  from  recouping  allowed 
expenses  which  were  incurred  and  paid 
prior  to  January  28, 1981.  See  Ruling 
1981-1, 46  FR  12945  (February  19, 1981). 
Neither  delivery  nor  use  of  an  allowed 
expense  item  is  a  prior  condition  to 
recoupment  and,  therefore,  such  items 
need  not  be  delivered  or  used  prior  to 
January  28, 1981  in  order  for  the  allowed 
expenses  to  be  recouped. 

Accordingly,  Sun’s  obligation  under  a 
purchase  order  contract  to  pay  on  a 
future  date  does  not  fulfill  the 
requirement  of  §  212.78(c)  that  a 
recoupable  allowed  expense  must  be 
actually  paid.  Thus,  Sun  may  not  recoup 
the  cost  of  an  item  prior  to  actual 
payment  for  the  item.  However,  if'Sun 
actually  pays  for  an  item  that  is  an 
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allowed  expense,  it  may  recoup  that 
expense,  prior  to  the  delivery  or  use  of 
the  item  concerned.  The  allowed 
expense  of  an  item  may  be  recouped 
regardless  of  the  fact  that  the  item  is  not 
delivered  or  used  prior  to  January  28, 
1981,  or  prior  to  the  date  of  payment. 

Issued  in  Washington,  D.C.,  on  March  26, 
1981. 

Lona  L.  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Rulings. 

[Interpretation  1981-12] 

To:  Amorient  Petroleum  Company. 
California 

Rules  and  Regulations  Interpreted: 

§  211.67(d)(2):  §  212.53(a) 

Code:  GCW — AI — PI — Export  Sales 
Deduction 

Facts 


would  export  and  sell  Product  (N)  to  (E) 
if  (E)  would,  in  turn,  sell  a  similar 
quantity  of  military  Product  (M)  to  (D) 
for  resale  to  the  Department  of  Defense. 
However,  because  of  delays  in  obtaining 
an  export  license,  APCC  and  (D)  did  not 
consummate  this  arrangement  with  (E). 

In  order  to  fulHll  its  obligations  to  the 
Department  of  Defense,  however,  (D) 
conducted  further  negotiations  with  (E). 
Pursuant  to  those  negotiations  it  was 
agreed  that  (E)  would  accept  a  cargo  of 
Product  (O)  in  lieu  of  the  Product  (N).  It 
was  further  agreed  that  the  transaction 
would  be  treated  as  a  single  exchange 
rather  than  two  matching  purchases  and 
sales.  (E)  was  further  willing  to  supply 
the  Product  (M)  to  (D)  prior  to  (E)’s 
receipt  of  the  Product  (O),  if  (D)  could 
provide  security,  satisfactory  to  (E)  with 
respect  to  the  future  Product  (O) 
delivery  by  (D). 

According  to  APCC,  (D)  was  unable  to 
obtain  sufficient  volumes  of  Product  (O). 
on  its  own  credit.  Therefore,  it  entered 
into  a  Hnancing  agreement  with  (C). 
Under  that  agreement  (C)  agreed  to 
acquire  Product  (O)  and  resell  it  to  (D) 
on  extended  credit  terms.  (C)  agreed  to 
supply  the  Product  (O).  in  advance,  and 
wait  for  payment  until  the  Department 
of  Defense  paid  (D)  for  the  Product  (M). 
The  *  *  *  barrels  of  Product  (M) 
delivered  by  (D)  to  the  Department  of 
Defense  at  approximately  the  same  time 
(D)  shipped  Ae  naphtha  to  (E). 

However,  in  order  to  satisfy  (E)’8 
security  requirement,  (C)  further  agreed 
to  guarantee  (D)’s  performance  under 
the  Product  (O)  exchange  agreement 
between  (E)  and  (D).  As  consideration 
for  (C)  providing  the  guarantee  and 
selling  the  Product  (O)  to  (D)  on 
extended  credit  terms,  (C)  was  to 
receive,  in  addition  to  any  profit  it  made 
on  the  Product  (O)  resale  to  (D),  the  right 
on  (B)’s  behalf  to  purchase  the  Product 
(N)  fi'om  APCC  when  APCC  obtained  its 
export  license  and  exported  the  Product 
(N).  As  a  consequence  of  this 
arrangement,  (B)  was  named  as  the 
purchasing  party  on  APCC's  application 
for  export  license. 

Soon  after  APCC's  export  license  was 
granted,  discussion  with  (E)  personnel 
indicated  that  (E)  was  in  need  of  the 
Product  (N).  Therefore,  *  *  *  barrels  of 
Product  (N)  were  purchased  from  two 
small  refiners  by  APCC  and  exported  by 
APCC  and  sold  to  (B).*  (B)  then  sold  the 
Product  (N)  at  a  profit  to  (D)  for 
subsequent  delivery  to  (E).  Finally,  (D) 
entered  into  an  exchange  agreement 
with  (E)  in  which  (D)  received  Product 


’APCC  purchased  the  residual  fuel  oil  from  two 
small  *  *  *  refiners.  (F)  and  (G).  Both  refiners  have 
authorized  APCC  to  represent  them  in  this  request 
for  interpretation. 


Amorient  Petroleum  Company, 
California,  (APCC)  is  a  reseller  of 
petroleum  products  subject  to  the 
Mandatory  Petroleum  Allocation  and 
Price  Regulations.*  APCC  was  formed  in 

*  *  *  Amorient  Inc.,  through  its  two 
stockholders,  also  operates  (D)  *  *  * 
which  conducts  petroleum  business  on 
an  international  basis,  excluding  the 
United  States.  APCC  claims  that  (D)  is 
its  overseas  affiliate.  Although  (B) 
directly  and  through  its  subsidiary, 
owns  X  percent  of  APCC,  (A)  has  been 
given  full  responsibility  for  the 
executive  and  administrative 
management  of  the  firm.  According  to 
APCC’s  submission,  (A)  manages 
APCC’s  business  in  an  independent 
manner,  although  it  uses  the  (B)  and  (C) 
corporations  to  guarantee  ATCC’s  major 
contractual  obligations  and  borrowing 
commitments  from  time  to  time.® 

In  April  of  1980,  the  Department  of 
Defense’s  Defense  Fuel  Supply  Center 
solicited  proposals  for  supplies  of 
Product  (M)  to  be  used  in  U.S.  Military 

*  *  *  based  in  *  *  *.  (D)  was  awarded 

a  contract  for  the  delivery  of  Product 
(M).  During  the  *  *  APCC  and  (D) 

discussed  a  business  arrangement  with 
the  *  *  *  (E)  *  *  *  located  in  *  *  ’*. 
Pursuant  to  that  arrangement,  APCC 


'  Executive  Order  12287, 48  FR  9909  (January  30, 
1981)  exempted  all  crude  oil  and  refined  petroleum 
products  from  the  price  and  allocation  controls 
adopted  pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended  (15  U.S.C.  751  el 
seq.y  This  Order  was  effective  at  12:01  a.m.  January 
28, 1981.  Because  the  issue  presented  here  for 
review  involved  transactions  subject  to  the 
Mandatory  Petroleum  Allocation  and  Price 
Regulations,  it  is  necessary  to  resolve  the  issue  in 
order  to  determine  the  compliance  of  all  firms 
involved  in  these  transactions  with  the  regulations 
prior  to  January  28, 1981. 

'For  purposes  of  this  interpretation,  it  would 
appear  that  APCC,  (A)  and  (D)  constitute  a  single 
firm,  as  that  term  is  defined  in  10  CFR  211.51  and 
212.31. 


(P)  in  exchange  for  the  Product  (N) 
cargo. 

In  its  request  for  interpretation,  APCC 
contends  that  the  entire  volume  of 
Product  (N)  should  not  be  subject  to  the 
provisions  of  10  CFR  211.67(d)(2).  APCC 
states  that  the  Product  (O)  for  Product 

(M)  exchange  of  (E)  and  the  subsequent 
sale  of  the  Product  (M)  to  the 
Department  of  Defense  could  not  have 
occured  without  (C)’s  financing.  The 
financing  agreement  required  APCC's 
efforts  to  successful  export  the  Product 

(N)  cargo.  APCC  states  that  its 
continuing  determination  to  export  the 
Product  (N)  and  use  this  fuel  to  acquire 
Product  (M)  was  a  common  link 
throughout  the  whole  transaction.  APCC 
contends  that  at  the  inception  of  the 
transaction,  it  intended  that  the  Product 
(N)  would  be  sold  directly  to  (E)  in 
exchange  for  (E)  supplying  the  ^oduct 
(M)  required  for  resale  to  the 
Department  of  Defense.  However, 
substantial  timing  and  logistics 
problems  arose  and  thus  APCC  needed 
some  other  means  of  obtaining  the 
Product  (M).  Nevertheless,  APCC 
asserts  that  the  complex  arrangement 
involving  APCC,  (D),  (E),  (C)  and  (B) 
constituted  the  type  of  exchange  in 
which  no  volumes  of  domestic 
petroleum  products  were  actually 
exported  for  purposes  of  §  211.67(d)(2). 

Issue 

Was  APCC’s  sale  of  the  Product  (N)  to 
(B)  an  export  sale  within  the  meaning  of 
§  212.53(a)  which  would  require  the 
refiners  of  the  Product  (N)  to  deduct  the 
volume  of  the  sale  from  their  crude  oil 
runs  to  stills  pursuant  to  10  CFR 
211.67(d)(2)? 

Interpretation. 

APCC’s  sale  of  Product  (N)  to  (B) 
constituted  an  export  sale  within  the 
meaning  of  §  212.53(a).  Therefore,  the 
exported  volumes  of  Product  (N)  must 
be  deducted  from  each  refiner’s  crude 
oil  runs  to  stills  under  §  211.67(d)(2). 
Since  the  export  of  the  Product  (N)  has 
already  occurred,  the  refiners  of  the 
Product  (N)  will  be  required  to  deduct 
those  volumes  of  Product  (N)  from  their 
crude  oil  runs  to  stills  under  the 
entitlements  program  through  an 
adjustment  made  pursuant  to  S  211.67(j) 
(1). 

Section  211.67(d)(2)  provides  in 
pertinent  part: 

The  volumes  of  the  refiner’s  crude  oil  runs 
to  stills  in  a  particular  month  for  purposes  of 
calculations  in  paragraph  (a)(1)  of  this  section 
and  the  calculations  of  the  national  domestic 
crude  oil  supply  ratio  shall  be  reduced  by 
that  refiner's  volume  of  export  sales  under 
§  212.53  of  Part  212  of  this  chapter  in  that 
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month  of  refined  petroluem  products 
(including  aviation  fuel  as  defined  §  211.142 
of  this  part,  but  excluding  refined  lubricating 
oils)  and  residual  fuel  oil  including  sales  to  a 
domestic  purchaser  which  certifies  the 
product  is  for  export; .  .  . 

Export  sales  of  petroleum  products  are 
exempt  from  the  Mandatory  Petroleum 
Price  Regulations  under  §  212.53(a) 
which  provides: 

The  prices  charged  for  export  sales, 
including  sales  to  a  domestic  purchaser 
which  certifies  the  product  is  for  export,  are 
exempt. 

In  its  submission,  APCC  states  that  its 
sale  of  Product  (M)  to  the  Department  of 
Defense  in  *  *  *  when  coupled  with  its 
export  of  its  Product  (N)  to  (B)  did  not 
constitute  an  export  sale  as  that  term  is 
used  in  §  211.67(d)(2).  APCC  states  that 
the  original  two  party  exchange  concept 
involving  it  and  (E)  merely  was 
expanded  into  a  three  party  transaction. 
Thus,  according  to  APCC  although  five 
firms  and  four  products  were  involved  in 
the  complex  transaction,  the  essence  of 
the  agreement  was  to  obtain  Product 
(M)  for  sale  to  the  Department  of 
Defense  in  exchange  for  the  Product  (N). 
APCC  urges  a  finding  that  these 
transactions  not  be  deemed  to  be  export 
sales  pursuant  to  §  211.67(d)(2). 

The  DOE  has  addressed  the  meaning 
of  the  export  sale  deduction  of 
§  211.67(d)(2)  and  the  concept  of  export 
sale  at  §  212.53(a)  on  several  occasions. 
"Export  sale"  was  discussed  in  Mobil 
Oil  Corp.,  Interpretation  1977-16,  42  FR 
31151  (June  20, 1977).  In  that 
Interpretation,  the  agency  determined 
that  a  sale  is  an  "export  sale”  if  it 
produces  revenues  from  foreign  sources. 
Thus,  the  direct  sale  of  petroleum 
products  to  an  entity  of  the  United 
States  government  in  a  foreign  country, 
would  not  constitute  an  “export  sale,” 
since  the  seller  has  not  obtained 
revenues  from  foreign  sources.  In  Guam 
Oil  and  Refinery  Co.,  Interpretation 
1977-36,  42  FR  54270  (October  5, 1977), 
the  export  sale  deduction  of 
§  211.67(d)(2)  was  again  reviewed.  In 
Guam,  the  agency  found  that  a  direct 
exchange  of  residual  fuel  oil  between 
Guam  and  a  foreign  corporation  would 
not  require  an  adjustment  under 
§  211.67(d)(2).  The  agency  stated  that; 

.  .  .  The  export  deduction  provision  of  the 
entitlements  program  is  designed  first  to 
insure  that  cost  equalization  benehts  are  not 
granted  to  the  extent  that  a  firm  exports 
refined  petroleum  products  or  residual  fuel  oil 
and  sells  these  products  in  the  world  market 
at  uncontrolled  prices  and  further  to  preserve 
the  advantages  of  these  cost  benefits  for 
domestic  purchasers  of  petroleum  products 
[Id.  at  13902).  Allowing  exported  refinery 
products  to  earn  entitlements  would,  in 


effect,  constitute  a  subsidy  to  foreign  oil 
consumers. 

Id.  at  54270.  See  also  Western  Trading 
Co.,  Interpretation  1980-41, 45  FR  76048 
(November  17, 1980);  Tesoro  Petroleum 
Corp.,  Interpretation  1978-10,  43  FR 
15621  (April  14, 1978).  Thus,  to  the 
extent  that  a  firm  does  not  realize 
foreign  revenues  in  its  sale  of  petroleum 
products,  the  benefits  of  the  entitlements 
program  remain  in  the  domestic 
economy  and  do  not  subsidize  prices  to 
foreign  consumers. 

In  the  present  case.  APCC  has 
realized  revenues  from  both  foreign  and 
domestic  sources  in  its  transactions  with 
(B).  (C)  and  (E).  APCC  sold  Product  (N) 
to  (B),  a  *  *  *  corporation  and  obtained 
foreign  revenues  for  that  sale. 
Accordingly,  unlike  the  firms  involved  in 
the  Mobil,  Guam,  Tesoro  and  Western 
interpretations,  APCC  has  not  foregone 
any  foreign  revenues  and  has  actually 
engaged  in  an  export  sale  subject  to  the 
provisions  of  §  211.67(d)(2).  Thus,  the 
benefits  of  the  entitlements  program 
could  be  spread  to  foreign  consumers, 
an  outcome  not  contemplated  by  the 
regulations,  if  the  export  sale  deduction 
were  not  applied. 

Moreover,  the  firms  involved  in  the 
Guam,  Tesoro  and  Western 
interpretations  engaged  in  transactions 
that  were  directly  related  to  one 
another.  Each  of  the  involved  firms  in 
those  cases  engaged  in  direct  exchanges 
with  foreign  companies  in  order  to 
obtain  product  for  use  in  the  domestic 
economy.  There  was  a  clear  link 
between  the  exchanges,  both 
volumetrically  and  contractually.  APCC, 
on  the  other  hand,  has  engaged  in 
numerous  transactions  which  although 
perhaps  indirectly  related,  were  not 
directly  related  either  by  volume  or  by 
contract.  The  exchange  between  (D)  and 
(E)  of  Product  (M)  for  Product  (O)  was 
contractually  independent  of  APCC’s 
later  export  of  Product  (N)  to  (B).  The 
bare  financial  linkage  of  the  two 
transactions  through  (C)  does  not  create 
the  type  of  direct  nexus  needed  to 
exempt  export  transactions  from  the 
provisions  of  §  211.67(d)(2). 

Accordingly,  APCC’s  sale  of  Product 
(N)  to  (B)  constituted  an  export  sale 
under  §  212.53(a).  Thus,  the  volumes  of 
Product  (N)  which  APCC  purchased 
from  two  small  refiners  and  exported 
must  be  deducted  from  each  refiner’s 
crude  oil  runs  to  stills  pursuant  to 
§  211.67(d)(2).  Because  the  Product  (N) 
has  already  been  exported,  the  refiners 
of  the  Product  (N)  must  deduct  those 
volumes  of  Product  (N)  from  their  crude 
oil  runs  to  stills  through  an  adjustment 
made  under  §  211.67(j)(l). 


Issued  in  Washington,  D.d.,  on  March  26. 
1981. 

Lona  L.  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Rulings. 

{Interpretation  1981-13] 

To:  Inexco  Oil  Company 
Regulations  Interpreted:  10  CFR  210.62, 

10  CFR  Part  212,  Subpart  D,  10  CFR 
212.131 

Code:  GCW — PI — Sequence  of  sale  of 
crude  oil;  Normal  business 
practices;  Crude  oil  certification 

Facts 

Inexco  Oil  Company  (Inexco)  is  a 
Delaware  corporation  engaged  in  crude 
oil  and  natural  gas  exploration  and 
production.  Inexco  owned  production 
from  crude  oil  producing  properties  in 
January  1981  and  was,  therefore,  a  crude 
oil  producer  pursuant  to  10  CFR  212.31.* 

In  January  1981,  Inexco  sold  crude  oil 
for  its  own  account  and  for  the  account 
of  others  from  properties  which  it 
operated.  It  also  received  crude  oil  in 
kind  from  its  interests  in  properties 
operated  by  others  and  it  sold  this  crude 
oil  for  its  own  account.  ’The  crude  oil 
sold  by  Inexco  from  all  of  these 
properties,  for  its  own  account  and  for 
the  account  of  others,  comes  within 
three  regulatory  categories  under  the 
Mandatory  Petroleum  Price  Regulations: 
lower  tier  (old)  crude  oil;  upper  tier 
(new)  crude  oil;  and  market  level  new 
crude  oil. 

Inexco  states  that  it  has  the  following 
normal  business  practice  with  respect  to 
the  sale  of  crude  oil  from  a  property 
when  that  crude  oil  is  sold  to  more  than 
one  purchaser  in  a  month.  After  the  total 
number  of  barrels  in  each  regulatory 
category  has  been  determined  for  such  a 
property  in  a  particular  month,  Inexco’s 
consistent  normal  business  practice  has 
been  to  allocate  to  each  purchaser  a 
percentage  of  the  barrels  of  each 
regulatory  category  that  is  equal  to  the 
percentage  of  total  production  for  the 
month  which  was  sold  to  that  purchaser. 
This  normal  business  practice  allocates 
each  regulatory  category  among 
purchasers  in  proportion  to  each 


'  Executive  Order  12287,  46  FR  9909  (January  30, 
1981)  exempted  all  crude  oil  and  refined  petroleum 
products  from  the  price  and  allocation  controls 
adopted  pursuant  to  the  Emergency  Petroleum 
Allocation  Act  of  1973  (EPAA),  as  amended.  Pub.  L. 
No.  93-159  (November  27. 1973),  15  U.S.C.  751  et  seq. 
(1976).  This  Order  was  effective  at  12:01  a.m., 
january  28, 1981.  On  March  30, 1981,  the  DOE  issued 
a  final  rule  revoking  prospectively  those  regulations 
made  unnecessary  by  the  Executive  Order.  Because 
the  regulations  permit  a  producer  to  recertify  crude 
oil  which  was  sold  prior  to  Executive  Order  No. 
12287,  it  is  appropriate  to  consider  the  question 
raised  in  Inexco's  request  for  interpretation.  See 
Ruling  1981-1, 46  FR  12946  (February  19. 1981). 
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purchaser’s  percentage  of  total  sales  in 
the  month.  For  example,  if  purchasers  X, 

Y,  and  Z  purchased  50  percent,  30 
percent  and  20  percent,  respectively,  of 
the  total  volume  of  crude  oil  sold  in  a 
month,  then  Inexco  would  allocate  50 
percent  of  the  volume  in  each  regulatory 
category  for  the  month  as  a  whole  to 
purchaser  X,  30  percent  of  each  category 
to  Y,  and  20  percent  of  each  category  to 

Z.  Inexco's  practice  also  allocates  all 
regulatory  categories  of  crude  oil 
produced  and  sold  from  the  property 
concerned  in  a  month  to  each  piuchaser 
in  the  same  proportion  that  the 
regulatory  categories  bear  to  each  other 
for  the  month  as  a  whole  before 
allocation  to  purchasers.  If  one  of 
Inexco’s  multi-purchaser  properties 
produced  and  sold  a  total  volume  of 
crude  oil  in  a  month  that  is  determined 
to  be  40  percent  lower  tier.  35  percent 
upper  tier  and  25  percent  market  level 
new  crude  oil,  then  Inexco’s  historical 
normal  business  practice  described  in 
its  submission  is  to  allocate  the  crude  oil 
so  that  the  volume  sold  to  each 
purchaser  in  the  month  is  comprised  of 
40  percent  lower  tier,  35  percent  upper 
tier  and  25  percent  market  level  new 
crude  oil. 

Inexco  states  that  it  has  no  historical 
normal  business  practice  that  would 
allocate  crude  oil  according  to  a 
sequence  of  sale  of  the  various 
re^atory  categories  from  either  multi¬ 
purchaser  properties  or  single  purchaser 
properties.  In  any  month,  all  crude  oil  in 
each  regulatory  category  was 
distributed  proportionately  and 
therefore,  each  purchaser  received  its 
proportional  share  of  each  price 
category. 

Inexco  proposes  to  recertify  crude  oil 
which  it  sold  in  January  1981  for  its  own 
account  and  for  the  account  of  others, 
specifying  to  all  purchasers  that « 
deliveries  of  such  crude  oil  in  the  month 
as  a  whole  are  deemed  to  have  been 
made  in  the  following  order:  first, 
market  level  new  crude  oil;  second, 
upper  tier  (new)  crude  oil;  and  last, 
lower  tier  (old)  crude  oil.  Inexco 
requests  an  interpretation  that  this 
proposed  action  does  not  constitute  a 
failure  to  deal  with  purchasers  in 
accordance  with  its  normal  business 
practices,  as  required  by  §  210.62  (a). 

Issue 

Does  the  normal  business  practices 
rule  of  §  210.02(a)  permit  Inexco  to 
recertify  all  of  its  crude  oil  sales  for  the 
entire  month  of  January  1981  to  specify 
that  market  level  new  crude  oil  is 
deemed  to  have  been  delivered  to 
purchasers  first,  upper  tier  erode  od 
second  and  lower  tier  crude  oil  last? 


Interpretation 

Inexco’s  proposed  recertification  of 
crude  oil  sold  in  January  1981,  would  be 
inconsistent  with  its  normal  business 
practice,  in  violation  of  §  210.62(a). 

’Thus,  Inexco  must  continue  its  normed 
business  practice  by  apportioning  the 
crude  oil  sold  to  each  purchaser  during 
the  first  27  days  of  January  1981  among 
the  regulatory  categories  of  crude  oil  for 
the  month  in  the  same  proportion  that 
those  regulatory  categories  bear  to  each 
other  for  the  month  as  a  whole. 

Inexco’s  sales  of  crude  oil  from 
January  1,  through  27, 1981  were  subject 
to  the  Mandatory  Petroleum  Allocation 
and  Price  Regulations.  Sales  after 
January  27, 1981  were  exempted  by 
Executive  Order  No.  12287, 46  FR  9909 
(January  30, 1981). 

The  Mandatory  Petroleum  Price 
Regulations  at  10  CFR  Part  212,  Subpart 
D,  set  forth  the  rules  governing  first 
sales  of  domestic  crude  oil.  The  price 
rules  establish  regulatory  categories, 
and  §  212.131  establishes  certification 
requirements,  which  are  relevant  to 
Inexco’s  request  for  interpretation. 

Neither  the  price  nor  the  certification 
requirements  specify  any  sequence  of 
sale  of  the  various  regulatory  categories 
nor  identify  which  particular  barrels  of 
crude  oil  belong  to  a  particular  category 
of  crude  oil.  See  Ruling  1981-1, 46  FR 
12946, 12947  (February  19. 1981).  Section 
212.131(a)  permits  a  producer  to  certify 
the  regulatory  category  of  a  first  sale  of 
crude  oil  within  the  consecutive  2-month 
period  immediately  following  the  month 
of  production  and  sale.  See  ruling  1981- 
1. 46  FR  12946, 12947.  However. 

§  210.62(a)  provides  that  suppliers  will 
deal  with  purchasers  of  an  allocated 
product,  such  as  crude  oil,  according  to 
the  normal  business  practices  in  effect 
during  the  base  period  for  the  particular 
sale.  In  the  case  of  first  sales  of  crude 
oil,  the  base  period  is  defined  in  §  211.63 
as  January  1, 1976  or,  if  no  first  sale  to  a 
particular  purchaser  occurred  on 
January  1, 1976,  the  date  of  the  first  sale 
of  the  crude  oil  to  a  particular  purchaser 
from  a  particular  property. 

Inexco  states  that  its  proposed 
recertification  does  not  constitute  a 
change  in  its  normal  business  practices, 
in  violation  of  $  210.62(a),  because  it 
would  continue  to  maintain  its  only 
relevant  business  practice.  Inexco 
contends  that  its  only  normal  business 
practice  was  to  distribute  to  each 
purchase:  in  a  month  the  percentage  of 
crude  oil  in  each  regulatory  category 
that  was  equal  to  the  percentage  of  total 
sales  for  the  month  that  was  sold  to  the 
purchaser.  Inexco  states  that  it  has  no 
normal  business  practice  with  respect  to 
toe  sequence  in  which  the  vmious 


regulatory  categories  of  crude  oil  are 
sold. 

Inexco's  proposed  action  would 
violate  the  provisions  of  §  210.62(a), 
since  it  wo^d  alter  the  firm’s  normal 
business  practice  of  certifying  the 
volume  of  crude  oil  sold  to  each 
purchaser  so  that  it  was  comprised  of  all 
regiilatory  categories  of  crude  oil 
produced  and  sold  frcm  the  property  in 
the  month  in  the  same  proportion  that 
the  regulatory  categories  bear  to  each 
other  for  the  month  as  a  whole.  Inexco’s 
proposal  would  also  reduce  the  volume 
of  price-controlled  crude  oil  sold  during 
toe  month  in  a  manner  that  is  an 
alteration  of  the  firm’s  normal  sequence 
of  sale  procedures.* 

Inexco’s  normal  business  practice  of 
allocating  proportional  shares  of  the 
different  regulatory  categories  of  crude 
oil  to  its  pu^asers  each  month  resulted 
in  normal  months  in  each  purchaser 
being  treated  equitably  with  regard  to 
toe  benefits  of  price  controlled  crude  oiL 
Inexco’s  proposal  for  the  month  of 
January  1981,  however,  alters  the  firm’s 
normal  business  practice  by  introducing 
a  sequence  of  sale. 

While  Inexco  styles  its  normal 
business  practice  as  allocating 
regulatory  categories  of  crude  oil 
proportionately  among  its  purchasers 
over  the  entire  month,  the  essence  of  its 
practice  has  been  to  allocate  the 
benefits  of  price  controlled  crude  oil 
among  its  purchasers  on  a  proportionate 
basis  generally.  The  monthly  accounting 
system  was  incidental,  although 
appropriate  and  convenient  where  crude 
oil  was  controlled  for  the  entire  month. 
However,  January  1981  is  not 
comparable  to  other  months  in  that  price 
controls  were  only  in  place  for  the  ^t 
27  days  of  the  month.  Thus,  in  order  to 
maintain  its  normal  business  practice 
Inexco  must  maintain  its  normal 
business  practice  and  allocate  a 
proportion  of  each  regulatory  category 
of  crude  oil  to  its  sales  in  the  first  27 
days  of  January  1981  by  assuring  that 
the  proportion  of  regulatory  categories 
represented  at  the  end  of  the  month  also 
applies  to  the  first  27  days  of  the  month. 
Ihus,  for  example,  if  Inexco  sold  40 
percent  lower  tier  crude  oil,  35  percent 
upper  tier  crude  oil  and  25  percent 
market  level  crude  oil)  frt)m  a  particular 
property  for  the  full  month  of  January 
1981,  it  was  required  to  sell  40  percent 


*  It  should  also  be  noted  that  Inexoo’s  proposal 
could  result  in  a  vtolation  of  1 210.e8(c).  which 
prohibits  any  practice  which  coastitutee  a  means  to 
obtain  a  price  higher  than  is  permitted  by  die 
regukflons,  since  hiexoo  could  receive  a  higher 
price  for  crude  ott  sold  during  the  fiiet  27  days  of 
January  1961  by  impoeing  a  sequence  sale  of 
regulatory  categories  of  orude  oil. 


27298 


Federal  Register  /  Voi. 


lower  tier  crude  oil,  35  percent  upper  tier 
crude  oil  and  25  percent  market  level 
crude  oil  from  the  property  for  the  first 
27  days  of  January  1981.  In  this  way, 
Inexco  would  have  dealt  with  its 
purchasers  of  crude  oil  in  accordance 
with  its  normal  business  practices.’' 

Accordingly,  Inexco's  proposal  with 
respect  to  crude  oil  sold  in  January  1981 
w'ould  violate  §  210.62(a)  because  the 
crude  oil  sold  to  each  purchaser  during 
the  first  27  days  would  not  be 
apportioned  among  the  regulatory 
categories  in  a  manner  consistent  with 
the  firm’s  normal  businesss  practices. 
Inexco  must  determine  its  regulatory 
categories  of  crude  oil  for  January  1981 
as  a  whole  and  then  apportion  the 
regulatory  categories  to  the  volume  of 
crude  oil  sold  to  each  purchaser  from 
the  first  through  the  27th  of  the  month. 

Issued  in  Washington,  D.C.,  on  March  31, 
1981. 

Lona  L.  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Ruling. 

[Interpretation  1981-’14] 

To:  Northville  Industries  Corp. 
Regulations  Interpreted:  10  CFR 

211.9(a)(1),  211.10,  211.10(b),  211.12, 
211.23,  211.51,  211.103;  Ruling  1974- 
21 

Code:  GCW — ^AI — ^Allocation 

Entitlement;  Base  Period  Volume; 
Exchange  Agreements;  Part  211, 
Subpart  F;  Supplier/Purchaser 
Relationship;  Unlike  Product 
Exchange  Transactions 

Facts 

During  July  and  September  1976. 
Exxon  Company  U.S.A.  (Exxon) 
supplied  Northville  Industries  Corp. 
(Northville)  with  certain  volumes  of 
motor  gasoline  in  exchange  for  No.  2 
heating  oil.  At  that  time,  and  at  all  times 
thereafter  until  Executive  Order  No. 
12287  became  effective  on  January  28, 
1981,  motor  gasoline  was  subject  to 
allocation  controls  under  10  CFR  Part 
211.'  No.  2  heating  oil  has  not  been 


’  Unless  all  purchasers  of  crude  oil  from  a 
property  in  January  1981  received  an  equal 
proportion  of  each  regulatory  category'  in  the  first  27 
days,  and  also  received  equal  proportions  of  crude 
oil  during  the  last  4  days,  then  Inexco's  proposed 
action  would  discriminate  among  purchasers  in 
violation  of  S  210.62(b). 

'  Executive  Order  No.  12287, 46  FR  9909  (January" 
30. 1961),  exempted  all  crude  oil  and  refined 
petroleum  products,  including  motor  gasoline,  from 
the  price  and  allocation  controls  adopted  pursuant 
to  the  Emergency  Petroleum  Allocation  Act  of  1973, 
as  anrended  (EPAA),  Pub.  L  No.  93-159  (November 
27. 1973).  15  U.S.C.  751  et  seq.  (1976).  Because 
Northville's  request  involves  matters  occurring  prior 
to  January  26. 1981.  which  are  the  subject  of  an  on¬ 
going  dispute  between  Northville  and  Exxon,  the 
request  has  not  been  mooted  by  the  issuance  of  the 
Executive  Order. 
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1, 1976. 10  CFR  211.1(b)(5).  41  FR  24516 
(June  16. 1976). 

In  its  request  for  interpretation,  and  at 
a  conference  convened  at  the  request  of 
Exxon  on  January  29, 1981,  Northville 
argued  that  it  is  entitled  to  purchase 
motor  gasoline  from  Exxon  based  on  the 
July  and  September  1978  exchange 
transactions.*  Northville  argued  further 
that  under  the  Mandatory  Petroleum 
Allocation  Regulations  it  did  not  need  to 
supply  No.  2  heating  oil  to  Exxon  in 
order  to  obtain  the  allocation  of  motor 
gasoline.  Exxon  contended  in  its 
submissions,  and  at  the  January  29 
conference,  that  dnlike  product 
exchanges  involving  a  controlled 
product  did  not  give  rise  to  mandatory 
supplier/purchaser  relationships.  Exxon 
has  apparently  refused  to  sell  to 
Northville  the  volumes  of  motor  gasoline 
that  Northville  contends  it  was  entitled 
to  purchase  under  an  allocation  based 
on  the  base  period  exchanges. 

Issues 

Under  the  Mandatory  Petroleum 
Allocation  Regulations,  was  a  firm  that 
received  motor  gasoline  during  the 
motor  gasoline  base  period  in  an  unlike 
product  exchange  entitled  to  an 
allocation  of  that  product  diunng 
subsequent  allocation  periods  based  on 
the  exchange  transaction? 

If  so,  was  receipt  of  this  allocation 
contingent  upon  the  firm  supplying  the 
other  petroleum  product  which  it 
supplied  in  the  exchange  if  that  product 
was  exempt  from  the  Mandatory 
Petroleum  Allocation  Regulations? 

Interpretation 

Prior  to  Executive  Order  No.  12287, 
Northville  was  entitled  to  receive  an 
allocation  of  motor  gasoline  from  Exxon 
based  upon  its  receipt  of  that  product 
pursuant  to  the  exchange  transactions 
which  took  place  during  the  base  period 
for  motor  gasoline.  Northville’s 
entitlement  to  an  allocation  of  motor 
gasoline  from  Exxon  was  not 
conditioned  upon  Northville  supplying 
Exxon  with  No.  2  heating  oil.  This  result 
is  consistent  with  Standard  Oii 
Company  (Indiana),  Interpretation  1980- 
39.  45  FR  76045  (November  17, 1980). 

Exxon's  comments  opposing 
Northville’s  request  for  interpretation  * 
make  the  following  arguments: 


*The  base  period  for  motor  gasoline  is  set  forth  in 
10  CFR  211.102  as  “the  month  of  the  period 
November  1977  through  October  1978  corresponding 
to  the  current  month."  44  FR  42549  (July  19, 1979). 

*  Exxon’s  submissions  consist  principally  of 
copies  of  documents  submitted  by  Exxon  to  the 
Department  of  Energy's  (DOE)  offices  of  Special 
Counsel  and  Hearings  and  Appeals  in  another 
proceeding  involving  similar  facts,  in  the  Matter  of 
Exxon  Company,  U.S.A.,  Case  No.  BRO-1271 
(Department  of  Energy,  Office  of  Hearings  and 


(A)  Under  the  Mandatory  Petroleum 
Allocation  Regulations,  the  receipt  of 
motor  gasoline  in  an  unlike  product 
exchange  during  the  motor  gasoline  base 
period  did  not  create  a  mandatory 
supplier/purchaser  relationship  for  this 
product; 

(B)  even  if  certain  allocation 
regulations  did  so  provide,  §  211.23 
exempted  suppliers  from  such  supplier/ 
purchaser  obligations;  and 

(C)  a  rule  that  unlike  product 
exchanges  created  mandatory  supplier/ 
purchaser  relationships  would  have 
been  inconsistent  wi^  the  goals  of  the 
EPAA. 

A.  Under  the  Mandatory  Petroleum 
Allocation  Regulations  base  period^ 
unlike  product  exchanges  involving 
motor  gasoline  created  mandatory 
supplier/purchaser  relationships  for  this 
product. 

Since  under  the  facts  stipulated  in 
Northville’s  request  for  interpretation, 

Northville  obtained  more  than - 

gallons  of  motor  gasoline  from  Exxon 
under  the  unlike  product  exchanges  in 
calendar  year  1978,  Northville  was 
either  a  “wholesale  purchaser- 
consumer,"  or,  if  it  resold  or  otherwise 
transferred  this  product,  a  “wholesale 
purchaser-reseller,”  or  both,  under  the 
definitions  of  these  terms  contained  in 
§  211.51.  Since  Exxon  transferred  or 
otherwise  furnished  this  motor  gasoline 
to  Northville  under  the  1978  unlike 
product  exchanges,  Exxon  was  a 
“supplier"  of  this  product,  as  that  term  is 
defined  in  §  211.51. 

Prior  to  the  exemption  of  all  petroleum 
products  from  allocation  controls,  under 
the  general  supplier/purchaser  rule, 
each  supplier  of  an  allocated  product 
Was  required  to  supply  all  wholesale 
purchaser-resellers  and  all  wholesale 
purchaser-consumers  v/YucYi  purchased 
or  obtained  that  allocated  product  from 
that  supplier  during  the  base  period  as 
specified  in  10  CFR  Part  211,  Subparts  D 
through  K.  10  CFR  211.9(a)(1).  In  general, 
the  amounf  of  an  allocated  product 
which  a  wholesale  purchaser-reseller  or 
wholesale  purchaser-consumer  was 
entitled  to  purchase  from  a  supplier 
under  an  allocation  was  a  function  of  its 
“base  period  use"  of  that  product 
obtained  from  that  supplier.  10  CFR 
211.12(b),  211.10(b)(2)(iii).* 

“Base  period  use”  is  defined  in 
§  211.10(b)(2)(ii)  in  relevant  part,  as: 

.  .  .  base  period  volume  or  adjusted  base 
period  volume,  as  appropriate.  A  wholesale 
purchaser's  base  period  volume  of  a 
particular  allocated  product  is  the  volume  of 


Appeals.  Statement  of  Objections  filed  by  Exxon  on 
September  24, 1980). 

♦  See  Standard  OH  45  FR  at  76046. 
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that  allocated  product  purchased  or  obtained 
during  the  appropriate  base  period .... 
[Emphasis  added].  ‘ 

Thus,  under  the  general  rule,  a 
wholesale  purchaser’s  base  period  use 
with  respect  to  a  particular  supplier  of 
motor  gasoline  included  all  volumes  of 
that  product  obtained  by  that  purchaser 
from  that  supplier  diuing  the  appropriate 
base  period,  including  volumes  of  the 
product  obtained  pursuant  to  unlike 
product  exchanges.  45  FR  at  76046;  and 
see  Pester  Ref ining  Company,  4  DOE 
I  80,164  (October  5, 1979)  at  80,859-60. 

Section  211.10(b)(2](ii)  provided  one 
limited  exception  from  Ae  general  rule 
that  all  volumes  of  motor  gasoline 
obtained  by  a  wholesale  purchaser  b'om 
a  supplier  during  the  base  period  were 
included  in  the  purchaser’s  base  period 
use  of  that  product.  This  exception 
further  supports  the  conclusion  that 
volumes  of  motor  gasoline  obtained  in 
unlike  product  exchanges  formed  part  of 
a  wholesale  purchaser’s  base  period  use 
of  that  product.  As  stated  in 
§  211.10(b)(2)(ii): 

.  .  .  Base  period  volume,  however,  does  not 
include  any  amounts  of  an  allocated  product 
obtained  pursuant  to  in  kind  exchange 
agreements  involving  a  single  product  which 
are  normal  business  operating  procedures 
except  the  difference  between  the  total 
amounts  received  under  exchange 
agreements  and  the  total  amounts  supplied  to 
customers  through  exchange 
agreements.  .  .  .  [Emphasis  added.] 

By  expressly  limiting  the  exception  to 
exchanges  involving  a  single  product 
this  provision  requires  the  conclusion 
that  volumes  of  motor  gasoline  received 
in  unlike  product  exchanges  were 
included  within  the  general  base  period 
use  rule. 

B.  Section  211.23  did  not  exempt  a 
supplier  of  motor  gasoline  under  a  base 
period  product  exchange  from 
mandatory  supply  obligations. 

Exxon  cites  §  211.23  in  support  of  its 
contention  that  base  period  unlike 
product  exchanges  did  not  give  rise  to 
mandatory  supplier/purchaser 
relationships  and  that  volumes  of  an 
allocated  product  thus  obtained  did  not 
form  part  of  a  wholesale  purdraser’s 
base  period  use. 

Section  211.23  provides  that: 

Nothing  in  this  part  is  intended  to  exclude 
or  supersede  exchange  or  borrow/payback 
operations  which  are  normal  operating 
procedures  provided  these  prooedures  are  not 
used  to  circumvent  the  intent  of  this  part. 
[Emphasis  added.] 

As  indicated  by  the  plain  language  of 
§  211.23,  exchanges  which  were  normal 
operating  procedures  and  which  did  not 


*Sse  10  CFR  211.12(c);  211.103(e). 


circumvent  the  intent  of  Part  211  were 
not  excluded  or  superseded  by  the 
supply  obligations  to  which  a  supplier 
may  have  been  subject  under  that  Part 
Thus,  exchanges  of  like  or  unlike 
products  were  expressly  permitted  and 
were  not  prevented  by  the  operation  of 
§§  211.10  and  211.12  which  provided  for 
allocations  to  certain  base  period 
customers  of  a  supplier,  and  which 
prescribed  the  method  of  calculating 
these  allocations.^  Such  exchanges  were 
also  not  superseded  by  these  provisions, 
since  under  §  211.10(b)(1)  the  volumes  of 
an  allocated  product  supplied  under 
exchange  agreements  were  deducted 
from  the  supplier’s  “allocable  supply” 
and  accordingly,  were  not  subject  at  the 
time  of  the  exchange  to  reduction  by 
application  of  the  supplier’s  allocation 
fraction.  By  its  own  terms  §  211.23 
provides  only  that  exchanges  of 
allocated  products  which  were  normal 
operating  procedures  and  which  did  not 
circumvent  the  intent  of  Part  211  were 
not  excluded  or  superseded  by  other 
provisions  of  Part  211  even  though  such 
exchanges  could  have  resulted  in 
reduced  allocations  to  the  base  period 
customers  of  a  supplier  in  the  allocation 
period  driring  which  these  exchanges 
took  place. 

C.  Providing  that  base  period  unlike 
product  exchanges  involving  motor 
gasoline  created  a  mandatory  supplier/ 
purchaser  relationship  for  that  product 
was  consistent  with  the  purposes  of  the 
EPAA. 

By  requiring  that  each  supplier  include 
in  its  wholesale  purchaser’s  base  period 
use  the  volume  of  an  allocated  product 
which  it  transferred  to  the  wholesale 
purchaser  under  an  unlike  product 
exchange  during  the  base  period  for  that 
product,  the  Mandatory  Petroleum 
Allocation  Regulations  implemented  the 
express  congressional  directive 
contained  in  §  4(c)  of  the  EPAA,  that 
required,  to  the  extent  practicable  and 
consistent  with  the  objectives  of  EPAA 


*  Under  {  211.10(b),  a  supplier’s  "allocable 
supply”  for  purposes  of  determining  its  allocation 
fraction  for  an  allocated  product  in  any  given  month 
represented  the  volume  of  that  product  which  the 
supplier  had  available  for  distribution  to  its 
customers.  Section  211.10(b)(1)  states  in  relevant 
part: 

Allocable  supply.  Each  supplier’s  allocable 
supply  of  an  allocated  product  for  a  period  which 
corresponds  to  a  base  period  shall  be  equal  to  its 
total  supply  for  that  period,  which  is  the  sum  of  its 
estimated  production,  including  amounts  received 
under  processing  and  exchange  agreements .  .  . 
less.  .  .  any  amounts  supplM  to  customers 
through  exchange  agreements. .  .  .  [Emphasis 
added.) 

This  subtraction  of  volumes  of  an  allocated 
product  supplied  under  an  exchange  agreement 
from  a  supplier's  allocable  supply  resudted  in  an 
exemption  of  exchanges  from  application  of  the 
supplier’s  allocation  fraction,  thus  facilitating  such 
transactions. 


§  4(b),  that  any  allocation  program  for  a 
refined  petroleum  product  based  on  a 
historical  base  period  reflect  volumes  of 
that  product  “sold  or  otherwise 
supplied”  to  each  independent  marketer 
and  refiner  during  that  base  period. 

Furthermore,  to  give  effect  to  the 
purpose  of  an  allocation  system  based 
on  a  historical  base  period,  ail  of  the 
volumes  of  an  allocated  product 
transferred  to  a  wholesale  purchaser 
during  the  base  period  were  included  in 
the  purchaser’s  base  period  use  in  order 
to  prevent  a  disruption  in  the  supply  of 
the  allocated  product  to  wholesale 
purchasers  that  purchased  or  obtained, 
and  resold,  transferred  or  consumed  it  in 
the  ordinary  course  of  their  business. 

See  EPAA  section  4(b)(1)(F);  Standard 
Oil  Company  (Indiana),  Interpretation 
1980-11, 45  FR  42250  (June  24, 1980)  at 
42251,’ 

While  motor  gasoline  obtained  by 
Northville  from  Exxon  during  the  base 
period  under  an  unlike  product 
exchange  does  form  part  of  Northvilie’s 
base  period  use  of  motor  gasoline,  the 
Mandatory  Petroleum  Allocation 
Regulations  did  not  require  that 
Northville  supply  Exxon  with  No.  2 
heating  oil,  a  petroleum  product  that 
was  no  longer  subject  to  allocation 
controls.  This  condusion  is  supported 
by  Ruling  1974-21,  39  FR  24359  Quly  2. 
1974)  and  is  consistent  with  the 
determination  in  Standard  Oil,  45  FR  at 
76047.  Ruling  1974-21  explained  the 
nature  of  supplier/purchaser 
relationships  created  by  base  period 
exchanges  of  crude  oil  for  refined 
petroleum  products,  stating  that  the 
peu’ty  to  an  exchange  that  supplied 
crude  oil  during  the  base  period  was 
required  to  maintain  that  supplier/ 
purchaser  relationship  for  the  duration 
of  the  crude  oil  allocation  program.  39 
FR  at  24359.  Under  Ruling  1974-21  an 
exchange  partner  that  supplied  an 
allocate  product  in  exchange  for  crude 
oil  was  required  to  maintain  that 


^Accord,  Ruling  1974-25,  39  FR  32901  (September 
12. 1974),  holding  that  spot  purdiases  of  motor 
gasoline  during  the  base  period  are  included  in  a 
wholesale  pur^aser’s  base  period  use: 

Section  211.10(b)(2Mii)  provides  that  a  ".  .  . 
wholesale  purchaser’s  Imse  period  volume  of  a 
particular  allocated  product  is  the  volume  of  that 
allocated  product  purchased  or  obtained  during  the 
appropriate  base  period .  .  .".  The  language  in  this 
section  does  not  distinguish  between  purchases 
made  on  the  basis  of  a  continuing  relationship  and 
those  made  on  a  spot  basis  in  a  base  period.  In 
addition,  exclusion  of  spot  sales  from  base  period 
volume  would  conflict  with  the  purpose  of  the 
Mandatory  Petroleum  Allocation  Regulations  to 
assure  supplies  to  wholesale  purchaser^mnsumers 
and  end-users  with  reference  to  their  supply  levels 
in  the  appropriate  base  period  since  suidi  exdusioa 
would  result  in  a  base-period  volume  which  might 
not  accurately  reflect  actual  supply  levels  in  the 
base  period.  [Emphasis  added.) 
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supplier/purchaser  relationship  as 
prescribed  in  the  allocation  regulations 
applicable  to  that  particular  product. 
However,  a  non-allocated  product  was 
not  required  to  be  supplied  in  exchange 
for  the  crude  oil  allocation.  As  stated  in 
Ruling  1974-21: 

To  the  extent  that  rehned  petroleum 
products  are  the  subject  of  exchange 
agreements  for  domestic  crude  oil .  .  .  the 
delivery  thereof  in  exchange  for  crude  oil 
would  be  governed  by  provisions  of  the 
regulations  which  rebate  the  allocation  of 
such  products. ...  To  the  extent  non- 
allocated  products  (such  as.  for  example, 
asphalt)  are  involved  in  any  such  exchanges, 
the  exchange  of  such  products  would  be 
governed  by  the  terms  of  the .  .  .  contract  in 
effect  between  the  parties. .  .  .  Therefore, 
upon  expiration  of  any  such  contract  the 
exchange  of  the  non-allocated  products 
w'ould  no  longer  be  a  condition  to  deliveries 
of  crude  oil  under  §  211.63(a].  Compensation 
for  these  deliveries  of  crude  oil  would 
thereafter  be  governed  by  the  price 
regulations  in  Part  212. 

/t/.» 

Accordingly,  Northville  was  entitled 
to  purchase  motor  gasoline  from  Exxon, 
based  on  its  allocation  for  the  months 
corresponding  to  the  base  period  months 
of  July  and  September  of  1978. 

Moreover,  Northville  was  not  required 
to  supply  Exxon  with  No.  2  heating  oil  in 
exchange  for  obtaining  this  motor 
gasoline. 

Issued  in  Washington,  D.C.  on  April  7, 1981. 
Lona  L  Feldman, 

Assistant  General  Counsel  for  Interpretations 
and  Rulings. 


Appendix  B — Response  to  Petitions  for 
Reconsideration 


Petitioner 

Interpretaton 

Date  of 
response 

Oievron  U.SA..._ 

.  Standard  OH  Company. 

Jan  16 

McCuiloch  Gas 

1960-39.  45  FR  76045 
(November  17, 1960). 
McCuKoch  Gas  Proofing 

April  10 

Processing.  Inc. 

Corp.,  1980-50,  issued 
on  December  10. 1960. 

Petition  for  Reconsideration 

Interpretation:  Standard  Oil  Co.  1980-39 
Petitionen  Chevron  U.S.A.,  Inc. 

Date:  January  16, 1961 
This  responds  to  Chevron  U.S.A., 
Inc.’s  [Chevron)  petition  seeking 
reconsideration  of  Standard  Oil 
Company,  Interpretation  1980-39, 45  FR 
76045  (November  17, 1980).  For  the 
reasons  discussed  below,  we  have 
concluded  that  the  petition  for 
reconsideration  must  be  denied. 

*  Accord.  U.S.A.  Petroleum  Corporation, 
Interpretation  ig7&-20, 42  FR  7940  (February  8. 
1977),  o/frf  S  FEA 1  80.555  (February  18, 1977): 
Union  Oil  Company  of  California.  2  FEA  I  83,017 
(ianuary  17, 1975). 


Interpretations  issued  by  the  Office  of 
General  Counsel  of  the  Department  of 
Energy  (DOE)  may  be  reconsidered  only 
in  certain  limited  circumstances.  In  such 
cases,  the  burden  is  on  the  petitioner  to 
demonstrate  that  the  interpretation  was 
erroneous  in  fact  or  in  law,  or  that  the 
result  reached  in  t]ie  interpretation  was 
arbitrary  or  capricious.  10  CFR  205.85(f). 

Interpretation  1980-39  concluded  that 
Standard  Oil  Company  (Indiana) 
(Amoco)  is  entitled  to  receive  an 
allocation  of  motor  gasoline  from 
Chevron  based  upon  Amoco’s  receipt  of 
that  product  from  Chevron  pursuant  to  a 
matching  purchase  and  sale  or  exchange 
transaction  which  took  place  between 
the  firms  during  the  base  period  for 
motor  gasoline.  Moreover,  even  through 
Amoco  supplied  No.  2  heating  oil  to 
Chevron  in  return  for  Chevron’s  sale  of 
motor  gasoline  to  Amoco  during  the 
base  period,  Amoco's  entitlement  to  an 
allocation  of  motor  gasoline  from 
Chevron  is  not  conditioned  upon  its 
continued  sale  of  No.  2  heating  oil  to 
Chevron. 

Chevron’s  petition  for  reconsideration 
raises  several  arguments  to  support  its 
view  that  Interpretation  1980-39  is 
erroneous  in  fact  and  in  law,  and 
arbitrary  and  capricious.  Chevron 
contends  that  based  on  10  CFR  211.23, 
unlike  product  exchanges  do  not  give 
rise  to  mandatory  supplier/purchaser 
relationships.  Chevron  also  argues  that 
Interpretation  1980-39  conflicts  with 
several  of  the  policy  objectives  of  the 
Emergency  Petroleum  Allocation  Act  of 
1973,  as  amended.  15  U.S.C.  751  et  seq. 

Section  211.23  sanctions  exchange 
operations,  but  does  not  specifically 
address  nor  exempt  base  period  unlike 
product  exchanges  from  the  Mandatory 
Petroleum  Allocation  Act.  Section  211.9 
provides  that  a  mandatory  supplier/ 
purchaser  relationship  arises  by  virtue 
of  the  fact  that  a  wholesale  purchaser- 
reseller  or  wholesale  purchaser- 
consumer  purchases  or  otherwise 
obtains  an  allocated  product  during  the 
specified  base  period.  In  addition, 
because  §  211.10(b)(2)(ii)  expressly 
provides  that  like  product  exchanges  of 
equal  volume  do  not  create  a  mandatory 
supplier/purchaser  relationship,  those 
exchanges  which  fall  outside  the 
parameters  of  the  exemption  do  create 
mandatory  supplier/purchaser 
relationsldps. 

We  also  disagree  that  Interpretation 
1980-39  contravenes  the  stated  policy 
objectives  of  the  Emergency  Petroleum 
Allocation  Act.  To  give  effect  to  the 
purpose  of  an  allocation  system  based 
on  a  historical  base  period,  all  of  the 
volumes  of  an  allocated  product 
transferred  to  a  wholesale  purchaser 
during  the  base  period,  including 


volumes  of  the  product  obtained 
pursuant  to  exchanges,  should  be 
included  in  the  purchaser’s  base  period 
use. 

Because  Chevron  has  failed  to 
demonstrate  that  the  Interpretation  is 
erroneous  in  fact  or  in  law,  or  that  the 
Interpretation  is  arbitrary  or  capricious, 
the  petition  for  reconsideration  is 
denied.  'The  denial  of  Chevron’s  petition 
for  reconsideration  is  a  final  order  of  the 
Department  of  Energy  from  which  the 
petitioner  may  seek  judicial  review. 

Petition  for  Reconsideration 

Interpretation:  McCulloch  Gas 
l^ocessing  Corp.  1980-^50 
Petitioner  McCulloch  Gas  Processing 
Co, 

Date:  April  10, 1981 

This  responds  to  McCulloch  Gas 
Processing  Inc.’s  (MGPC)  petition 
seeking  reconsideration  of  McCulloch 
Gas  Processing  Corporation, 
Interpretation  1980-50,  45  FR  82572 
(issued  on  December  10, 1980).  For  the 
reasons  discussed  below,  the  petition 
for  reconsideration  must  be  denied. 

Interpretations  issued  by  the  Office  of 
General  Counsel  of  the  Department  of 
Energy  (DOE)  may  be  reconsidered  only 
in  certain  limited  circumstances.  In  such 
cases,  the  burden  is  on  the  petitioner  to 
demonstrate  that  the  interpretation  was 
erroneous  in  fact  or  in  law,  or  that  the 
result  reached  in  the  interpretation  was 
arbitrary  or  capricious.  10  CFR  205.85(f). 

Interpretation  1980-50  concluded  that 
the  development  of  the  price  regulations 
governing  sales  of  NGL’s  and  NGLP’s, 
first  under  Subpart  E,  and  subsequently 
under  Subpart  K,  indicates  that  the  “Y|” 
factor  of  the  irefiner  price  formula  set 
forth  in  §  212.83(c)(2)(iii)(D)  should  have 
been  used  to  impute  a  May  1973  cost  of 
purchased  NGL’s  where  no  actual  May 
1973  costs  are  otherwise  available. 
Therefore,  MGPC  was  required  to  use 
the  “Y/’  factor  of  the  refiner  price 
formula  to  compute  its  increased  costs 
under  §  212.167(b).  MGPC  was  not 
permitted  to  use  its  weighted  average 
costs  of  natural  gas  shrinkage  per 
thousand  cubic  feet  of  all  natural  gas 
processed  in  May  1973  as  its  basis  of 
comparison  for  computing  increased 
product  costs  on  current  purchases  of 
raw  NGL’s 

MGPC’s  petition  for  reconsideration 
raises  several  arguments  to  support  its 
view  that  Interpretation  1980-50  is 
erroneous  in  fact  and  in  law.  MGPC 
contends  that  the  primary  error  of  fact 
in  Interpretation  1980-50  is  the 
assumption  that  MGPC  produces  natural 
gas  liquids  (NGL’s)  at  its  processing 
plants  and  that  it  did  so  during  or  prior 
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to  May  1973.  MGPC  contends  that  it 
does  not  and  has  not  produced  NGL's. 

MGPC  also  argues  that  the 
Interpretation  incorrectly  concluded  that 
the  pricing  of  natural  gas  liquid  products 
produced  and  sold  after  January  1, 1975 
could  be  partially  governed  by  10  CFR, 
Subpart  E  of  the  Mandatory  Petroleum 
Price  Regulations.  MPGC  contends  that 
only  Subpart  K  could  be  used  to 
calculate  maximum  lawful  prices  of 
NGLP’s  produced  and  sold  since  January 
1, 1975. 

Interpretation  1980-50  is  not  premised 
upon  an  error  of  fact.  MGPC  sold  an 
unfractionated  butane-natural  gasoline 
stream.  Although  MGPC  contends  that 
this  depropanized  mixture  is  an  NGLP, 
under  ^e  regulations  this  mixture  was 
defined  as  an  NGL  See  10  CFR  212.31. 
However,  if  MGPC  did  not  sell  NGL’s  in 
or  before  May  1973,  Part  212,  Subparts  E 
and  K  were  silent  regarding  a  method 
for  recovering  increased  product  costs. 
Accordingly,  no  increased  product  costs 
could  have  been  recovered. 

Moreover,  Interpretation  1980-50  is 
legally  correct.  The  proper  application  of 
the  provisions  of  the  Mandatory 
Petroleum  Price  Regulations  set  forth  in 
10  CFR  Part  212  required  MGPC  to  use 
the  “Yj”  factor  of  §  212.83(c)(2)(iii)(DJ  to 
impute  a  May  1973  eost  of  NC^’s  for 
MGPC’s  calculations  of  increased 
product  costs  of  NGL’s  pursuant  to 
§  212.167(b). 

Because  MGPC  has  failed  to 
demonstrate  that  the  Interpretation  is 
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Interpretation  is  arbitrary  or  capricious, - 

the  petition  for  reconsideration  is  File  <*>.  Requester  Category  dtoSwed 

denied.  The  denial  of  MGPC’s  petition 


for  reconsideration  is  a  final  order  of  the 
Department  of  Energy  fi'om  which  the 
petitioner  may  seek  judicial  review. 


Appendix  C— Cases  Dismissed 


File  No. 

Requester 

Category 

Date 

dismissed 

A-613 . 

Remote  Services, 

Allocation 

Dec.  1. 

Inc. 

and 

Price. 

A-599 . 

Bonray  Energy  Corp.. 

Price . 

Dec.  16. 

A-567 _ 

Way  Oil  Co . . 

A-601 _ 

Petroleum  Systems 

Allocation . 

Jan.  16. 

Inc. 

A-446. . 

Norman  Oil  Co.,  bic... 

Allocation . 

.ten.  22. 

A-590 . 

SRI  International _ 

Allocation 

Jan  26 

and 

Price. 

Illinois  Petroleum 
Marketers 

AUocatioa .. 

Jan.  26. 

Association. 

A-622 . . 

State  oi  North 
Carotins 

Feb.  2. 

A-627 . . 

Feb.  3. 

and 

Price. 

A-518 . . 

Feb.  3. 

A-608 . 

Transportation 
Coricepts  and 

.  Feb  3. 

Techniques  Ina 

A-596. . 

Enterprise  Products 

Prioe„ . 

.  Feb.  3. 

Ca 

A-441 

Husky  Oil  Co . . 

Feb.  3. 

A-604 . 

Koch  Indusliies,  lnc~ 
The  New  York  State 
Energy  Oifioe.. 

AilooetiDn-.. 
Alioaation. . 

.  Feb.  ft 
Feb.  ft 

A-451... . 

Feb.  19. 

A-485 . . 

Chevron  Agents 

AHoeafion... 

Feb.  13. 

Ascoeiation,  Inc. 

A-552 . 

Army  and  Air  Force 
Exchange  Service. 

Feb  16. 

and 

Price. 

A-57S .  Jacobus  Quicfcflash/  Altocatioa....  Feb.  t8. 

JanesviNe,  Inc. 

A-S09 .  The  GuH  Price _ Feb.  18. 

Companies. 

A-619. .  Artrarrsas  Power  &  FUA _ _  Feb.  ie 

Light  Co. 

A-514 .  The  Parawax  Co. .  Price.„ _ Feb.  18. 

A-S10 .  Combustion.  Inc _  Price _  Feb.  19. 

A-58S .  Apex  Oil  Co _ Price _  Feb.  19. 

A-522. .  Nederland  Allocation  Feb.  19. 

Processing  Co.  and 

Price. 

A-616 . .  Jtm  Haley  Price _ Feb.  19 

Production  Co. 

A-577 _ _  Marathon  OH  Co _ Price _ _  Feb.  24. 

A-607 _ Come*  O*  Co _  Price .  Feb.  26. 

A-405 _  .Amoco  O*  Co _ Alocation .  Mar.  2. 

A-€17..„....  West  Texas  Price _  Mar  3. 

Marketing  Corp. 

A-594 .  Standard  Oi  Ca  o<  Price .  Mar.  3. 

Indiana. 

A-600 .  Powerine  O*  Co _ General .  Mar.  2S. 

A-51S .  Standard  O*  Co.  Price _  Mar.  S. 

(Indiana).. 

A-591 _  The  Standard  O*  FUA . .  Mar  6. 

Ca 

A-532..- .  Sergeant  0*  ft  Gas  nice _ Mar.  19. 

Co.,  Ina 

A-626 .  Gtery  Energy  Corp~-  Price _  Mar. 

A-376 . .  Mirrerals.  Inc _ Price _ Mar. 

A-624._. . The  Superior  01  Co...  Price _ Mar. 

A-S36 _  Brubart  Realty  Corp...  ABocatloa.. .  Mar.  94. 

A-627 -  Sciwoeder  Fuel  Co.....  Aflocation  Mar  24. 

and 

Pfioo, 

A-SeS.... . Chevron  U.S.A.  bic-  Price _ Mar.  2S. 

A-6t2...  .....  Kem  County  Noe . .  Mar  91 

Refinery,  Ina 

A-609..  . ......  National  Assooiafion  Allaceliort...  Apr  10 

ol  Truck  Stop 
Operators. 

A-632 .  State  ol  Itnols. . .  Priee _  Apr.  31. 

A-366. .  Mustang  Fuel  0)rp„  PriaS;^ _  Apr  28. 
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